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The Telegraphers case. There were three points of view in this 
now well-publicized case—that of the union, that of the railroad- 
employer and that of the state utility commissions. The United States 
Supreme Court, in a five-to-four decision, decided in favor of the 
union. The litigation before the Supreme Court was on a narrow point 
which lost its clearness in the editorial fog which blew in after the 
decision. One way of looking at this case is that the union is entitled 
to bargain concerning rates of pay, rules and working conditions. 
Another viewpoint is that of the railroad which wanted to modernize, 
znd in its program of modernization there would be a reduction of 
facilities and personnel. The third view is that of the state utility 
commissions, whose orders apparently will be disregarded in labor- 
management disputes. Then there is the new fourth view—that of 
the Supreme Court, which expressed itself that there was nothing in 
the Interstate Commerce Act making “it unlawful for unions to want 
to discuss with railroads actions that may vitally and adversely affect 
the security, seniority and stability of railroad jobs.” The practical 
effect is a pretty hard blow to management rights. 

The article beginning at page 699 discusses this case, analyzes 
the decision and criticizes the Court’s reasoning for deciding as the 
majority did. It is written by James B. O’Shaughnessy, a partner 
in the law firm of Dallstream, Schiff, Hardin, Waite & Dorschel, 
Chicago, Illinois. 


The new labor law. The article beginning at page 703 is an 
analysis of the Landrum-Griffin bill—which became the Labor- 
Management Reporting and Disclosure Act of 1959—after a sufficient 
passage of time to offer an appraisal. “Landrum-Griffin labor reform 
law can hardly be construed as a monument to calm deliberative law 
making.” What this amounts to, the author contends, is that the bill 
of rights neglects to establish some very important rights; and one 
which is conspicuously missing is the freedom not to join the union. 
The author says that what America needs is good competitive unionism, 
not regulated unionism. 

William H. Peterson is associate professor of economics at the 
Graduate School of Business Administration, New York University. 


No solicitation. The article beginning at page 719 is a recon- 
sideration of the no-solicitation rule. The brief history of the evolution 
of this doctrine began with the bald statement that “working time is 
for work,” but of necessity this doctrine has been amended from time 
to time. It can now be phrased “working time is for work except in 
those situations where the employer chooses to use such time for anti- 
union efforts.” 
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Since the area of the law has become one of the sites of the 
labor-management contest, the law has been torced to deal more and 
more with the minutiae of conflict. This is not good because a con- 
tinuation of this trend can only mean that eventually a clumsy and 
elaborate network of law will govern the very minor details of the 
labor-management relationship, and both parties are likely to come 
out of this conflict much the worse for wear. 

This article is written by Sanford Cohen, assistant professor of 
economics at Butler University, Indianapolis. 


Picketing. The article beginning at page 727 is one of the out- 
standing lectures presented at the recent Labor Relations Institute 
conducted by Marquette University Law School, Milwaukee, and it is 
to be published in a forthcoming issue of the Marquette Law Review. 
Mr. McDermott discusses recognition and organizational picketing. 
Since strikes and attendant picketing are the very essence of unionism, 
any infringement by the law which curtails these practices is felt 
deeply by unions. These practices were limited under the new act, 
and the article is an attempt to rationalize the need for the amend- 
ments and to explain their impact. 

Thomas J. McDermott is an attorney with the Cleveland firm 
of Thompson, Hine and Flory. 


The legal-illegal strike. The article beginning at page 739 is a 
survey of the legal aspects of strikes; so this article looks into the 
question of which are legal and which are illegal, the rights of 
employees in either instance and the rights of the employers when 
they are faced with strikes of either category. By way of summary, 
it can be stated that employees are usually protected in their status 
when the strike is legal, peaceful and economic in nature. They lose 
their status in unfair labor practice strikes. If the union participates 
in illegal strikes, it loses its status in bargaining during the illegal 
activities ; but this is oversimplification because, as pointed out in the 
article, there is still a wide area of harrassing techniques which do 
not violate the good faith bargaining requirements of the statute. 

This article is written by Walter L. Daykin, professor of labor 
and management at the College of Business Administration, State 
University of Iowa. 


Strikes. One of the sessions at the Harry Shulman Memorial 
Conference on Labor Problems of the Sixties at Yale Law School 
was devoted to the strategy of the strike. Henry Mayer, a New York 
attorney with the firm of Mayer, Weiner & Mayer, was one of the 
panelists. The article beginning at page 753 is based upon his remarks 
at the conference. The sense of this article is that the right to strike 
should not be limited by government, for to do so destroys the bal- 
ance of power between the protagonists. “Under any system of free 
enterprise,’ says the author, “the ultimate arbiter of industrial dis- 
putes should be the use of economic coercion by the parties.” Questions 
which arise in the course of the day-to-day dealings or in the course of the 
conflict of interest between the parties should not be resolved unilaterally. 
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Economy 





Cost of Living 


Index, 1947-49 100 


UP. A slight rise in the cost of living in June was 
reflected by the monthly Consumer Price Index figure 
from the Bureau of Labor Statistics—126.5 (1947- 
1949 = 100). The increase, 0.2 per cent, was 0.1 per 
cent more than the May rise. 


Accounting for almost all of the rise was an 
increase in food prices—chiefly fresh fruits and pork. 
Prices for food bought for home use rose 0.6 per cent 
in June, This rise, although not small, was somewhat 
less than usual for the month. Restaurant meals con- 
tinued their long-term price climb. Compensating 
somewhat for the rise in food prices was a decline in 
the cost of new cars, appliances and furniture. 
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DOWN. New construction put in place in June was 
estimated to have declined to a seasonally adjusted 
annual rate of $53.4 billion, 5.8 per cent below a year 
earlier. Residential building rose while governmental 
declined. 


DOWN. Common stock prices, as listed in the 
Securities and Exchange Commission’s Index, fell 
from 409.2 for the week ending June 24 to 389.4 for 
the week ending July 22. The Dow-Jones closing 
industrial average for August 5 was 614.29. 

UP. The gross national product rose in the second 
quarter to an annual rate of $505 billion (seasonally 
adjusted). The GNP figure for the first quarter was 
$501.3 billion. Rises in personal consumption expendi- 
tures, net exports, and state and local purchases were 
partly offset by cuts in domestic and federal purchases. 
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Personal UP. Personal income was at an annual rate of $405.8 
Income billion (seasonally adjusted) in June—$1.1 billion 
above the revised May rate. Labor income accounted 
for $400 million of the increase. Farm proprietors’ and 
personal interest income also increased. 


Disposable personal income rose $7.3 billion (sea- 
sonally adjusted annual rate) to $404.2 billion between 
the first and second quarters of 1960. 
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industrial DOWN. The Federal Reserve Board’s seasonally 
Production adjusted index of industrial production in June was 
109 per cent of the 1957 average—1 per cent below the 
May figure and the same as the April figure. 


Over the month, production of nondurable goods 
was unchanged from May while production of durable 
goods was at 106 per cent of the 1957 average—1 point 
below the May level. Mining and utilities were up 1 
point from their May levels which were, respectively, 
96 and 123 per cent of the 1957 average. Consumer 
goods were unchanged; output of equipment dropped 
from 105 to 103 per cent of the 1957 average. 


The largest production drop in June was in the 
primary metals field—from 94 per cent of the 1957 
average to 87 per cent. Fabricated metal products 
manufacturing rose from 108 to 109 per cent of the 
1957 average, machinery remained unchanged at 109 
and transportation equipment production declined from 
106 to 104. 


Consumer UP. Consumer credit outstanding rose more than 

Credit $650 million in May, to $52,831 million. In May of 
1959, the rise was about $900 million. New installment 
credit extended, although less than the previous month, 
still offset new installment credit repaid, which was 
more than the previous month. New noninstallment 
credit outstanding rose. 
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UP. Total civilian employment increased by about 
1.4 million in June to a record level of about 68.6 
million. This is about 1.3 million above the June, 
1959 level. As is normal for June, most of the increase 
occurred in the farm sector where employment rose 
by 1.0 million to 6.9 million. This increase was greater 
than is normal for the month. Total nonagricultural 
employment rose seasonally by nearly 400,000 to 61.7 
million. 


Total unemployment rose by about 1 million to 
4.4 million in June. Consequently the seasonally ad- 
justed rate of unemployment rose to 5.5 per cent from 
4.9 per cent of the labor force in May. The rise in un- 
employment, due mostly to students out of school for 
the summer, was not enough to overcome the rise in 
employment—thus, the over-all rise. 
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Manufacturing UP. The average work week of factory production 
Wages and workers increased by 0.1 of an hour to 40.0 hours in 
Hours June. Usually, however, there is a somewhat larger 

rise in June. Partly accounting for the slightly less 
than normal rise was a drop in hours worked in the 
primary metals industry which usually shows a rise 
at this time. This decline is the fifth successive one in 
as many months in this industry. In June of 1959 the 
average work week of factory production workers was 
40.7 hours, 0.7 of an hour more than this June. Aver- 
age overtime hours for manufacturing were unchanged. 


As a result of the longer work week, weekly 
earnings of factory production workers rose by 23 
cents over the month to $91.60, a 43-cent increase over 
the previous June. The largest difference in earnings 
from last year was in the primary metals industry, 
lower by $8.63 per week. 


Despite the rise in weekly earnings and hours 
worked, hourly earnings were unchanged from May— 
$2.29. This is five cents above the June, 1959 level. 
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Decisions of Courts and 
Administrative Agencies 








Courts may require maintenance of status quo pending arbitration 
of railroad disputes.—Shortly before it recessed until October, the 
Supreme Court ruled that federal district courts have jurisdiction to 
compel a railroad seeking a strike injunction to restore the working 
conditions which existed prior to the dispute until such time as the 
dispute has been resolved by the National Railroad Adjustment Board. 


The dispute had arisen when the railroad attempted to modernize 
its operation of a branch line between points in Texas and Oklahoma. 
Previously, the line had been served by steam locomotives which were 
only capable of short runs and were operated by five freight crews 
stationed along the route. After longer range diesel engines were 
purchased, the railroad issued general orders doubling the length of 
the freight runs, thereby eliminating the need for two of the crews 
and changing the home or away-from-home terminals of the remaining 
crews. 


Although the union representing the employees affected protested 
the contemplated changes and invoked the services of the National 
Mediation Board, the railroad went ahead with the transition from 
steam to diesel power. Upon being advised by the Board that the 
dispute was not one subject to mediation, the union called a strike. 
On the same day the railroad filed a complaint for injunctive relief 
in a federal district court and obtained a temporary restraining order. 
It then submitted the dispute to the National Railroad Adjustment 
Board, to disputes committees established by the bargaining agree- 
ment and to the National Mediation Board. Although the district 
court granted an injunction against the strike, pending decision by 
the NRAB, it ordered the railroad to either (1) restore the situation 
which existed prior to the issuance of the general orders or (2) com- 
pensate the displaced employees for wages lost due to the change in 
operations. Both parties appealed—the union from the injunction, and 
the railroad from the order to preserve the status quo. The court of 
appeals sustained the injunction, but vacated the conditions imposed 
upon the railroad, holding that the district court had improperly 
considered the merits of a “minor dispute” which is committed by 
the Railway Labor Act to the exclusive jurisdiction of the National 
Railroad Adjustment Board. 
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In reversing the court of appeals and holding that the district 
court had not encroached upon the NRAB’s jurisdiction by ordering 
the railroad to preserve the status guo, the Supreme Court said: 


“The Court of Appeals apparently concluded that a decision on 
the mérits was inherent in the very conditioning of the injunction. It 
is true that a District Court must make some examination of the nature 
of the dispute before conditioning relief since not all disputes coming 
before the Adjustment Board threaten irreparable injury and justify 
the attachment of a condition. To fulfill its function the District 
Court must also consider the hardships, if any, that would arise if the em- 
ployees were required to await the Board’s sometimes long-delayed 
decisions without recourse to a strike. But this examination of the 
nature of the dispute is so unlike that which the Adjustment Board 
will make of the merits of the same dispute, and is for such a dis- 
similar purpose, that it could not interfere with the later consideration 
of the grievance by the Adjustment Board.” 


The Court noted further that the conditions imposed by the dis- 
trict court could be considered as protecting, rather than intruding 
upon, the Board’s exclusive jurisdiction. ‘The dispute out of which 
the judicial controversy arose does not merely concern rates or pay 
or job assignments, but rather involves the discharge of employees 
from positions long held and the dislocation of others from their 
homes. From the point of view of these employees, the critical point 
in the dispute may be when the change is made, for, by the time of the 
frequently long-delayed Board decision, it might well be impossible 
to make them whole in any realistic sense. If this be so, the action of 
the district judge, rather than defeating the Board’s jurisdiction, would 
operate to preserve that jurisdiction by preventing injury so irrepara- 
ble that a decision of the Board in the unions’ favor would be but an 
empty victory.” 


The Court concluded by holding that there was no showing that 
the district court had abused its equitable discretion in thus balancing 
the economic hardship which was imposed on the railroad by prevent- 
ing it from instituting more efficient operations with that which would 
have been suffered by the displaced employees.—Brotherhood of Loco- 
motive Engineers et al. v. Missouri-Kansas-Texas Railroad Company et 


al., 40 LaBor Cases §] 66,631. 


Protection of lawful picketing—The Court of Appeals for the 
District of Columbia recently set aside an NLRB cease-and-desist 
order prohibiting a union from picketing at retail outlets which pur- 
chased goods from a manufacturer with whom the union was engaged 
in a strike. In furtherance of the strike, the union had placed pickets 
in front of the customer entrances of seven stores. Signs carried by 
the pickets informed prospective customers that the products of the 
manufacturer were made by nonunion labor, and urged the customers 
to refrain from purchasing them. After a complaint had been filed by 
the manufacturer, the Board issued the order, based on a majority 
finding that the picketing “had as its necessary effect” the inducing 
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and encouraging of the stores’ employees “to engage in a strike or 
concerted refusal to work in violation of Section 8(b)(4)(A) of the 
{National Labor Relations] Act.” In holding that the evidence did 
not support the Board’s conclusion, but, on the contrary, tended to 
support the union’s contention that the sole purpose of the picketing 
was to induce a consumer boycott of the manufacturer’s products, the 
court pointed out that no more than two pickets were used at a store 
at any one time; that the picketing began after the stores’ employees 
reported for work and ceased before they left work at the end of the 
day; that no employee quit work or refused to handle the manufac- 
turer's products during the picketing; and that no direct appeal 
was made to any of the stores’ employees.—United Wholesale and 
Warehouse Employees, Local 261, Retail, Wholesale and Department 
Store Union et al. v. NLRB, 40 Lazor Cases § 66,697. 


N ANOTHER PICKETING CASE, the Court of Appeals for the 
Second Circuit ruled that a district court injunction against all picket- 
ing by a union was too broad, since it prevented lawful as well as un- 
lawful picketing. For some time the union had conducted recognitional 
picketing in an attempt to organize the employees of a restaurant and 
to force the restaurant to recognize the union as the bargaining repre- 
sentative of its employees. After the restaurant had filed a complaint 
with the NLRB, charging the union with unfair labor practices under 
Section 8(6)(7) of the NLRA, the union notified both the restaurant 
and the Board that it was withdrawing its demands for recognition, 
but that it would continue to picket for purposes of informing the 
public that the restaurant did not employ union labor and did not have 
a union contract. An injunction against this picketing was granted 
by the district court on the grounds that (1) the picketing was an un- 
lawful attempt to gain recognition, since the union had failed to file 
an election petition with the NLRB within 30 days after the picketing 
began, as required by Section 9(c) of the NLRA; and (2) the picketing 
had been shown to have induced employees of other employers to re- 
fuse to make deliveries to the restaurant. After pointing out that 
Section 8(b)(7) specifically permits informational picketing which is 
otherwise legal, the court of appeals said: 


“The District Court enjoined all picketing, presumably on the 
ground that it constituted recognitional picketing and therefore should 
be curtailed in its entirety. We think that the injunction should have 
been tailored to reach only the illegal activity. To say that the carry- 
ing of signs stating that the employer has no contract with the union 
is proof of recognitional picketing is to ignore the letter and, we 
think, the spirit of the statute. This is so because even if there had 
been a complete absence of any refusals to deliver induced by the 
picketing, the same reasoning as used by the court below could be 
applied to render the picketing unlawful. We think, therefore, that 
the statute requires a determination whether the picketing had as an 
objective, one of forcing or requiring the employer to bargain with or 
recognize the union. In considering this question, the fact that the 
union carried signs expressly allowed by the statute should not be a 
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basis for concluding that the union had a recognitional objective. If, 
however, the allowable informational picketing had the effect of in- 
ducting other employees not to make deliveries, then, the picketing is 
to be declared unlawful but only to the extent that this mode of dis- 
seminating information is proven to have an unlawful effect.” 


The court next held that the district court’s finding that the 
picketing was recognitional was “clearly erroneous,’ and that the 
injunction should have prohibited informational picketing only insofar 
as it tended to discourage deliverymen from entering the restaurant. 
In this regard the court noted that the nature of the employer’s 
business in this case was such as to afford the opportunity for infor- 
mational picketing at times when the restaurant was open for business, 
but when deliveries would not be expected. The case was remanded 
to the district court for a determination of the hours during which 
legal informational picketing could be carried on and for modification 
of the injunction in accordance with those findings——McLeod v. Chefs, 
Cooks and Pastry Cooks, Local 89, 40 Lazor Cases §] 66,729. 


Valid unfair labor practice charge is prerequisite to expedited 
NLRB election.—Section 8(b)(7)(C), which was added to the NLRA 
by the Labor-Management Reporting and Disclosure Act, provides 
for a speeded-up NLRB election where (1) a union is engaged in 
recognitional or organizational picketing and (2) a petition for a repre- 
sentation election has been filed with the NLRB. In addition, NLRB 
regulations provide that the holding of an expedited election is con- 
tingent upon the filing of an unfair labor practice charge under 
Section 8(b)(7). These circumstances were present in an action 
recently brought in a federal district court to compel an NLRB 
regional director to conduct an expedited election. Both parties agreed 
that the suit had been prepared and presented to the court as a test 
case under Section 8(b)(7)(C). On April 12 of this year, the union 
began peaceful picketing of a company for the purpose of obtaining 
recognition as the bargaining representative of the company’s em- 
ployees. The next day, the union filed an election petition with the 
regional office of the NLRB. Five days later, two employees filed 
unfair labor practice charges, alleging that the union had violated 
Section 8(b)(7). It was undisputed that the charges were prepared 
by the union and signed by the two employees without their having 
had any part in the preparation or instigation of the charge, and that 
they were filed for the express purpose of invoking the expedited 
election procedure. The NLRB director took the position that the 
charge was not bona fide, since it was in effect a charge filed by the 
union against itself, and that absent a valid unfair labor practice 
charge no expedited election could be directed. This contention was 
upheld by the district court which ruled that Section 8(b)(7)(C) did 
not “confer a primary or independent right to an expedited election,” 
but was subordinate to the customary election procedure outlined in 
Section 9(c)(1) of the NLRA. The court held that the Board’s regu- 
lation was “within its delegated powers and within the fairly inter- 
preted intendment of the Act.”—Reed et al. v. Roumell, 40 Lasor Cases 
{| 66,666. 6 
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The Long Step—Into the Unknown 


By JAMES B. O'SHAUGHNESSY: 


The Telegraphers case, decided recently by the United States Supreme 
Court in a five-to-four decision, represents a conflict between the old 
and the new, between the economy of a hundred years ago and the 
highly competitive present-day economy. Which of two great power 
blocs—the big corporation or the big union— is to adjust to the present? 


HE LATTER-DAY SUPREME COURT has been groping into 

unknown reaches of legal positivism for years. It has now taken 
a long step. Its recent five-to-four decision in Order of Railroad Teleg- 
raphers v. Chicago and North Western Railway Company * cut one more 
significant tie with the common law and moved deeper into the unknown 
and unpredictable arena of law by legislation. 

The North Western Railway, operating on a stringent diet of 
lowered income and advancing costs, decided on an overdue economy. 
Along its thin line through the northern tier of Far Midwestern states 
it maintained a series of little one-man stations at seven-to-ten mile 
intervals. In the distant past these miniature traffic centers were 
assembly points for inbound and outbound freight and, on occasion, 
for passengers. Their day is long gone. Many agents were able to 
clean up their entire day’s work in less than an hour, but each agent 
received a full day’s pay. 

The railroad proposed to close many of the stations and con- 
solidate the traffic through a “central agency,” one located so that 
it would serve an extended stretch of territory. It asked permission 
from the several state utility commissiens, custodians of the public 
interest and watchdogs of utility affairs. South Dakota gave permis- 
sion to close a number of one-man stations. 

In the meantime the Order of Railroad Telegraphers, collective 
bargaining agent for the station agents, served a demand on the rail- 
road in the following terms: 





* 39 Lapor CASEs § 66,415, 362 U. S. 330. 
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“No position in existence on De- 
cember 3, 1957, will be abolished or 
discontinued except by agreement be- 
tween the carrier and the organization.” 


The railroad declined the invitation 
to give the union veto power over its 
decision, but agreed to meet and nego- 
tiate terms of an agreement pertaining 
to the individual employees who would 
be affected by the change. This was 
not acceptable to the union and it 
announced a strike to enforce the 
demand. 


The railroad filed a suit in the federal 
court in Chicago to enjoin the strike. 
The union countered by invoking the 
28-year-old Norris-LaGuardia Act, a 
mellowed and frequently honored stat- 
ute that virtually deprives federal 
courts of their ancient equity powers 
of injunction in cases involving “any 
labor dispute.” Federal Judge J. S. 
Perry found that the Norris-LaGuardia 
Act denied him jurisdiction to issue 
an injunction—although he entered a 
temporary stay order, restraining the 
strike until the court of appeals had a 
chance to get a look at the case.” 


The court of appeals found that the 
union was attempting to compel nego- 
tiation on a subject not bargainable 
and therefore, since there was no true 
labor dispute, the federal anti-injunc- 
tion statute did not apply.’ It re- 
versed Judge Perry; and the United 
States Supreme Court, on petition by 
the union, undertook a review. 


On April 18, 1960, a majority of 
the Supreme Court, speaking through 
Mr. Justice Black, reversed the court 


of appeals, upheld the district court 
and announced what may come to be 
recognized as one of the most spectacu- 
lar abdications of judicial authority 
yet recorded.* 


It is apparent throughout the his- 
tory of this litigation that the central 
point relates to the meaning of the 
words “labor dispute” as they appear 
in the Norris-LaGuardia Act. This 
statute does not itself define the term 
beyond this: 


" any controversy concerning 
terms or conditions of employment, or 
concerning the association or repre- 
sentation of persons in negotiating, 
fixing, maintaining, changing, or seek- 
ing to arrange terms or conditions of 
employment, regardless of whether 
or not the disputants stand in the 
proximate relation of employer or 
employee.” 


The Norris-LaGuardia Act does not 
specify what are bargainable issues, 
although other federal legislation does 
in general terms. The Railway Labor 
Act, applicable to railway carriers and 
airlines, requires bargaining on “rates 
of pay, rules, and working conditions.” ® 
For other employers whose businesses 
affect interstate commerce, the Na- 
tional Labor Relations Act imposes 
the duty on employers and employee 
representatives to bargain on “wages, 
and other terms and condi- 
tions of employment.’”* These direc- 
tives apply to the entire industrial 
community. It is this fact that gives 
the Court’s decision a total impact far 
outreaching the dispute between the 
immediate parties. 


hours, 


The tribunals charged with admin- 
istering federal labor-management 
relations statutes have shaped a case- 
by-case catalog of subjects that must 





2 36 Lapor Cases § 65,103. 
* 36 Lapor CASEs § 65,283, 264 F. (2d) 254 
(CA-7). 
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be bargained. As each new item was 
added to the list, it was examined 
in the light of principles, the natures 
of the separate and distinct responsi- 
bilities of management and of unions. 
If a proposed item was found com- 
patible with these principles, it was 
accepted as a bargainable issue; if 
found incompatible, it was rejected. 


The Supreme Court itself has been 
the leading supporter, if not the creator, 
of this system. The Court’s prime 
effort appears in a historic series of 
cases in which the Court found that a 
federally certified union could not 
pervert its protected status by bar- 
gaining away the rights of minority 
members of a craft.’ The minority in 
these cases were Negroes with many 
years of seniority as firemen on South- 
ern railroads. 


As the fireman’s job got easier, it be- 
came more attractive and the unions 
joined with management in eliminating 
not the job of fireman but the individ- 
uals who held the job. In the suit of the 
displaced Negro firemen, the Supreme 
Court invalidated the negotiated collec- 
tive bargaining agreement and directed 
the parties to put racial discrimination 
to one side in their negotiations and 
agreements. 


There has been a consistent, though 
intermittent, recognition that some 
subjects do not belong at the bargain- 
ing table, irrespective of which side 
makes the proposal. Some manage- 
ment demands have been ruled out of 
bounds, as have some union demands, 
but in each the decision was 
based on an express or tacit recogni- 
tion that the touchstone for judgment 
was principle, a principle antecedent 
to the statutory scheme of compulsory 
collective bargaining. 


case 


The Supreme Court now declares 
that Congress has made the decision 
in the Norris-LaGuardia Act and 
that the Telegraphers’ demand is so 
clearly within the scope of the statute 
that the Court has no room for an 
exercise of its own discretion. 


The exact nature of the controversy 
in question is easy to define: An em- 
ployer found that, because of changed 
circumstances, several of its estab- 
lishments were no longer needed. The 
entire attention must be given to the 
establishment—to the one-man freight 
station—not to the man who held the 
The Court did not make this 
distinction. 


job. 


“Job” and “position” are ambivalent 
words. They may mean a collection 
of duties that an employer wants per- 
formed, either to render a service or 
to make a product. They may also 
mean a status of employment for an 
individual hired by the employer to 
carry out those duties. In the latter 
context, a job means employment op- 
portunity with the attendant com- 
ponents—wages, hours and working 
conditions. It is proper for a union 
to negotiate, for its members, limita- 
tions on an employer’s unilateral action, 
and a union may legitimately bargain 
for job security for the individual. 


In the other context, however, the 
existence of the job or position is en- 
tirely dependent on whether the em- 
ployer elects to stay in that particular 
(While 


freedom 


business or to abandon it 
utilities do not have this 
because of their monopolistic public- 
interest nature, this element was re- 
moved from the present case when 
the South Dakota Utility Commission 
agreed to management’s request. It 
found, in effect, that public conveni- 





* Steele v. Lowsville & Nashville Railroad 
Company, 9 Lapor Cases § 51,188, 323 U. S. 
192 (1944); Tunstall v. Brotherhood of Loco- 
motive Firemen & Enginemen, 9 LABorR CASES 


Into the Unknown 


7 51,189, 323 U. S. 210 (1944)* Graham v. 
Locomotive Firemen & Enginemen, 17 LABor 
Cases § 65,399, 338 U. S. 232 (1949). 
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ence and necessity would be served 
by permitting the abandonmerts.) 


The elements that make up a man- 
agement decision to abandon a seg- 
ment of an enterprise are vastly beyond 
the understanding or comprehension 
of union representatives. This is not 
said to disparage the ability or intelli- 
gence of labor people. Many of them 
outgrade management in these quali- 
ties. But they do not have access to 
all the facts necessary to a balanced 
judgment, and even if they did, their 
true function does not encompass this 
kind of decision. They may master a 
segment of an enterprise; but beyond 
that segment they are not only amateurs 
but they are interlopers—they are 
trespassers, uninvited and unwanted. 
The important point is that they have 
no right, in principle, to intrude in the 
legitimate decisions of management. 


If a union does not have the right 
to participate in a decision, it cannot 
legitimately demand a right to bar- 
gain for that position. Certainly if it 
attempts to back up a demand with a 
threat of strike, it transcends the 
bounds of collective bargaining and is 
beyond a labor dispute. Yet here is 
where the Supreme Court took its 
stand, judicially blessing the union’s 
position by saying that the Congress 
had tied.the hands of the federal 
courts by a legislative fiat of the 


1930’s. 


If Congress did in fact decide what 
are and what are not management 
rights—and up to April, 1960, this 
fact had not emerged—then we have 
abandoned an enduring principle in a 
vast, all-embracing aspect of our na- 
tional community. It has to do with 
ownership of private property as prop- 
erty is known in the Anglo-American 
tradition. 


Property has a twofold aspect, pri- 


vate and social. To the extent com- 
patible with an appropriate common 
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good, the owner has exclusive control 
of the uses of his possessions, includ- 
ing the right to decide when and 
where he will employ his assets. This 
right may not be exercised without 
limits, one of the most significant 
being the primary call of his em- 
ployees on the fruits of their labors; 
but once the owner decides, with rea- 
son, that a given operation is not 
justified by economics, he may dis- 
continue it. He may then encounter a 
responsibility to the employees who 
carried on the endeavor, training them 
for new jobs, providing severance al- 
lowances or supplementing their un- 
employment benefits. These are fit 
subjects for bargaining by the em- 
ployees’ representative. 

Far removed from these considera- 
tions is the nonhuman, entirely economic 
content of the “job’—the unneeded 
service, the unsalable product. At 
this point the “human-beingness” and 
the “economicnéss” must be kept apart. 
Here the Supreme Court failed; here 
the Court tried to mix the unmixable. 

It is not for Congress—or for any 
legislature in the Western tradition— 
to create rights of private ownership; 
their viability stems from sources 
higher than and prior to parliaments 
or governments. In a lexicon that is 
now hardly understood, these tran- 
scendent rights exist out of the nature 
of the thing itself; they exist by 
virtue of the natural law. 

For a moment to state the obvious, 
the rights of ownership must be held 
in a dynamic suspension of balance 
with rights of other interests. This 
comment concerns only the one in- 
terest that has been upset. 


The United States Supreme Court 
has been one of the few remaining 
redoubts defending the concept of law 
through principle. English observers 
on law have, with envy, commented 
on the fastness of our judiciary against 
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Landrum-Griffin: An Analysis 
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Congress is starting all over again to protect employees’ freedom 
to organize, to bargain collectively and to choose their own rep- 
resentatives, but this time the employees are to be protected 
agairist certain wayward acts of their own union. This article 
raises the question whether or not more protection would be af- 
forded by competitive unionism rather than by regulated unionism. 





HE RAISON D’ETRE of the omnibus Labor-Management Re- 
porting and Disclosure Act of 1959 is stated in Section 2(a), 
as follows: 


“The Congress finds that, in the public interest, it continues to 
be the responsibility of the Federal Government to protect employees’ 
rights to organize, choose their own representatives, bargain collec- 
tively, and otherwise engage in concerted activities for their mutual 
aid and protection.” ? 

3ut protection of the employees’ right to self-organization was 
also the stated—practically word-for-word—purpose of the Railway 
Labor Act of 1926, the Norris-LaGuardia Act of 1932, the Wagner 
Act of 1935, and the Taft-Hartley Act of 1947. So it appears that 
more than a quarter-century of increasingly vigorous efforts by the 
federal government to protect that right have somehow gone astray. 

Why? 

And, in view of the fact that President Eisenhower did not ask 
for any further revision in the labor laws in his 1960 state-of-the-Union 
message, will the Landrum-Griffin labor reform law solve our labor ills? 


Finally, if Landrum-Griffin will not provide the cure, what will? 


Answers to these questions are sought in this discussion. 


First, a word about the nature of the new labor law: The labor 
bill signed into law by President Eisenhower on September 14, 1959, 
is a wholly new government approach to the problem of the nation’s 
industrial relations. To be sure, the law carries some important 
amendments to the Taft-Hartley Act. But, as the title of the law— 
“Labor-Management Reporting and Disclosure Act”—suggests, the 





1New Labor Law of 1959 with Explanation (Chicago, Commerce Clearing 
House, 1959), p. 61. 
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but once the owner decides, with rea- 
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justified by economics, he may dis- 
continue it. He may then encounter a 
responsibility to the employees who 
carried on the endeavor, training them 
for new jobs, providing severance al- 
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employment benefits. These are fit 
subjects for bargaining by the em- 
ployees’ representative. 
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tions is the nonhuman, entirely economic 
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Congress is starting all over again to protect employees’ freedom 
to organize, to bargain collectively and to choose their own rep- 
resentatives, but this time the employees are to be protected 
against certain wayward acts of their own union. This article 
raises the question whether or not more protection would be af- 
forded by competitive unionism rather than by regulated unionism. 





HE RAISON D’ETRE of the omnibus Labor-Management Re- 
porting and Disclosure Act of 1959 is stated in Section 2(a), 
as follows: 


“The Congress finds that, in the public interest, it continues to 
be the responsibility of the Federal Government to protect employees’ 
rights to organize, choose their own representatives, bargain collec- 
tively, and otherwise engage in concerted activities for their mutual 
aid and protection.” ? 

3ut protection of the employees’ right to self-organization was 
also the stated—practically word-for-word—purpose of the Railway 
Labor Act of 1926, the Norris-LaGuardia Act of 1932, the Wagner 
Act of 1935, and the Taft-Hartley Act of 1947. So it appears that 
more than a quarter-century of increasingly vigorous efforts by the 
federal government to protect that right have somehow gone astray. 
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And, in view of the fact that President Eisenhower did not ask 
for any further revision in the labor laws in his 1960 state-of-the-Union 
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message, will the Landrum-Griffin labor reform law solve our labor ills! 


Finally, if Landrum-Griffin will not provide the cure, what will? 


Answers to these questions are sought in this discussion. 


First, a word about the nature of the new labor law: The iabor 
bill signed into law by President Eisenhower on September 14, 1959, 
is a wholly new government approach to the problem of the nation’s 
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bulk of the law consists of more than 
20 pages of regulations of the actions 
and general behavior of trade unions. 

This close, paternalistic regulation 
of the internal affairs of unions is not 
a little ironic. Congress and the Ad- 
ministration are starting all over again 
to protect the employees’ freedom to 
organize, to bargain collectively, to 
choose their own representatives, and 
so on. This time, however, employees 
are to be protected not against the 
predatory practices of employers but 
against the wayward acts of unions 
themselves. Comments labor special- 
ist Dr. Leo Wolman, staff member of 
the National Bureau for Economic 
Research and emeritus professor of 
economics at Columbia University: 
“In the latest public policy of the 
U. S., unions are apparently no longer 
considered voluntary organizations 
whose policies and decisions are based 
on the will of the governed, but 
authoritarian types of organizations 
which hold their members in sub- 
jugation.” * 


Background of Landrum-Griffin 
Apparently, such sweeping regula- 
tion of unions was deemed necessary 
because of the findings of the Senate 
Select Committee on Investigation of 
Improper Activities in Labor-Man- 
agement Relations (McClellan Com- 
mittee). In its first interim report, 
made public in March, 1958, the com- 
mittee held that, although the over- 
whelming majority of unions and 
businessmen conducted their industrial 
relations with honesty and integrity, 


widespread abuses existed in the area 
studied. The McClellan Committee 
reached the following over-all con- 
clusions: * 


(1) There has been a significant 
lack of democratic procedures in the 
unions studied. 

(2) The international unions 
veyed by the committee have fla- 
grantly abused their power to place 
under trusteeship or 


sur- 


local unions 


supervisorship. 

(3) Certain managements have ex- 
tensively engaged in collusion with 
unions. 

(4) There has been widespread mis- 
use of funds in the unions studied. 


(5) Violence in labor-management 
disputes, widely regarded as a relic 
of the organizing era of the thirties, 
still exists to an extent where it may 
be justifiably labeled a crime against 
the community. 

(6) Certain managements and their 
agents have engaged in a number of 
illegal and improper activities in vio- 
lation of the National Labor Relations 
Act, as amended in 1947 (the Taft- 
Hartley law). 

(7) The weapon of organizational 
picketing has been abused by some 
of the unions studied. 

(8) Gangsters and hoodlums have 
successfully infiltrated labor 
unions, sometimes at high levels. 


some 


(9) An extensive “no-man’s land” 
in federal-state jurisdiction has been 
uncovered by committee testimony. 


(10) Law-enforcement officers have 
been lax in investigating and prose- 
cuting acts of violence resulting from 
labor-management disputes. 


(11) Members of the legal profes- 
sion have played a dubious role in 





*New York World-Telegram, September 
21, 1959. 
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their relationships with officials of 
some unions. 


That conditions such as these still 
prevail is evidence—if evidence is 
needed—that prolific labor legislation, 
Parkinsonian-growth of bureaucracy 
in the Labor Department, and innu- 
merable judicial rulings, interpreta- 
tions and decisions—apart from the 
past quarter-century of stormy labor 
history—have not brought about har- 
monious constructive industrial 
relations in the American economy. 
In fact, the observer is tempted to 
say that a pernicious law of inter- 
vention is at work: the greater the 
labor intervention on the part of well- 
intentioned government, the more dis- 
ruptive becomes labor-management 
relations. With the disruption, gov- 
ernment paternalism has now switched 


and 


from permissiveness to chastisement 
—and controls—of the trade unions. 


Just how did the federal government 
get so deeply involved in employer- 
employee relations? 


Probably, the depth of the involve- 
ment was unforeseen in the mild be- 
ginnings of labor law. Growth of 
labor law in the United States reveals 
two definite trends: a negative trend 
—the exemption of trade unions from 
the antitrust statutes—and a positive 
trend—the steady development of legis- 
lation placing labor-management re- 
lations under a variety of government 
directives and controls. 


Here are some bench-marks in the 
growth of American labor law: 


(1) 1842—the Commonwealth v. 
Hunt decision,* in which the Massa- 
chusetts Supreme Court ruled that a 
union per se is not a criminal con- 
spiracy, but a legal entity which has 
the right to bargain collectively and 
to discipline its members. 


(2) 1890—the Sherman Antitrust 
Act, which outlawed “every contract, 
combination, in the form of trust or 
otherwise, or conspiracy in restraint 
of trade or commerce among the sev- 
eral States” and subjected violators 
to triple damages. 


(3) 1908—the Danbury Hatters de- 
cision,®> in which the United States 
Supreme Court ruled that the second- 
ary boycott used by the United Hatters 
of America against D. E. Loewe & 
‘a combination in re- 
under the Sherman 


Company was 
straint of trade” 


Act. 


(4) 1914—the Clayton 
Act, which substantially 
trade unions (and farm organizations) 
from the antitrust statutes; the act 
also provided “that the labor of a 
human being is not a commodity or 
article of commerce,” and restrained 


Antitrust 
exempted 


the power of the courts to issue re- 
straining orders or injunctions against 
peaceful and lawful union action in 


labor disputes. 


(5) 1921—the Duplex Printing de- 
cision,® in which the Supreme Court 
held that legitimate labor disputes 
were those between an employer and 
his own employees, thus outlawing 
secondary boycotts and thereby sub- 
stantially cutting back on the Clayton 
Act’s restraint of the injunction-issuing 
power of the courts; in the Duplex 
case, members of New York locals 
of the International Association of 
Machinists refused to install the print- 
ing presses of the plaintiff, Duplex 
Printing Company, charging that the 
presses were produced in Michigan 
by nonunion labor and shipped to 
out-of-state customers ; the secondary 
boycott was enjoined. 

(6) 1926—the Railway Labor Act, 
which required railroads (since ex- 
tended to airlines) to bargain collec- 





*4 Metcalf 111. 
* 208 U. S. 274. 
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tively with the representatives of the 
employees’ choosing. 


(7) 1932—the Norris-LaGuardia 
Anti-Injunction Act, which again 
sharply cut back on the power of the 
federal courts to issue injunctions in 
labor disputes; many states enacted 
similar statutes affecting state courts 
—‘‘little Norris-LaGuardia acts.” 


(8) 1935—the National Labor Re- 
lations Act (Wagner Act), which did 
for interstate business what the Rail- 
way Labor Act did with respect to 
railroads and airlines, by providing 
positive protection for employee self- 
organization and making it an unfair 
labor practice for employers not to 
bargain collectively with representa- 
tives certified by the National Labor 
Relations Board. 

Cc 


(9) 1937—the NLRB v. Jones & 
Laughlin Steel decision,’ in which the 
Supreme Court upheld the constitu- 
tionality of the Wagner Act and 
maintained that the National Labor 
Relations Board had jurisdiction even 
when the act was applied to local 
purchase of labor services by a manu- 
facturing company. The traditional 
line of demarcation between inter- 
state and intrastate commerce has 
been blurred ever since. 


(10) 1938—the Fair Labor Stand- 
ards Act, which made the federal 
government the arbiter of maximum 
hours and minimum wages for labor 
engaged in interstate commerce. 


(11) 1941—the U. S. v. Hutcheson 
decision,® in which the Supreme Court 
held that Congress had virtually im- 
munized unions from the strictures of 
the Sherman Act; the Court instructed 
the lower courts on the criteria of 
Sherman Act violations by unions as 
follows: “So long as a-union acts in 
its self-interest, and does not combine 
with non-labor groups, the 


licit and the illicit are not to 
be distinguished by any judgment 
regarding the wisdom or unwisdom, 
the rightness or wrongness, the self- 
ishness or unselfishness of the end of 
which the particular union activities 
are the means.” 

(12) 1947—the Taft-Hartley Act, 
which defined “unfair labor practices” 
by unions, required union leaders to 
sign a non-Communist affidavit, pro- 
vided for an 80-day “cooling off” 
period prerequisite for “national emer- 
gency” strikes, authorized management 
to sue a union in case of breach of 
contract, outlawed the closed shop, 
restricted the union shop, and _ pro- 
hibited direct political expenditures 
by unions in federal elections. 


(13) 1959—the Labor-Management 
Reporting and Disclosure Act. 


Description of Landrum-Griffin 


The Landrum-Griffin labor reform 
law can hardly be construed as a 
monument to calm, deliberative law- 
making. Its genealogy springs from 
two-and-a-half years of shocking revela- 
tions of the McClellan Committee, 
climaxed by feverish on-the-scene and 
behind-the-scene parliamentary activ- 
ity. Political stakes in 1959 on the 
eve of a Presidential election year 
were high. Tempers were short and 
passions intense. Many Congressmen 
reported that their mail had never 
been heavier. Lobbyists, representing 
every conceivable faction, proliferated 
into the scores and then into the 
hundreds. 


Complex legislation was hammered 
out, revised, and hammered out again 
on the floors of both Houses and 
later in joint conference by harrassed 
legislators under the pressure of an 
aroused public and a President who 
took to radio and TV to spell out the 
need for labor reform. The McClellan 
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“bill of rights” for union members 
see-sawed during the amendment 
struggle, but finally won out in the 
Senate by a single vote. For 12 fre- 
quently deadlocked days the Landrum- 
Griffin bill underwent revision in the 
joint House-Senate conference com- 
mittee, primarily at the insistence 
and suggestion of Senator John F. 
Kennedy. (Some observers, perhaps 
facetiously, have attempted to rename 
the labor reform law the Kennedy- 
Landrum-Griffin law.) A few of the 
revisions actually grant more power 
to labor leaders than in pre-Landrum- 
Griffin days. Such revisions were 
called, during Congressional debate, 
union “sweeteners’—provisions de- 
signed to mollify trade unionists who 
had to down the bitter bill. 

What does the law provide? Fol- 
lowing is a title-by-title description: 


‘ 


Title I—Bill of Rights of Members 
of Labor Organizations.—Here mem- 
bers are guaranteed equal rights and 
privileges, freedom of speech and as- 
sembly, and the right to sue within 
their own unions. Regulations are 
established for fixing dues, initiation 
fees and assessments, Other protec- 
tions include a prohibition against 
improper disciplinary action and a 
duty upon union officers to furnish, 
upon request, affected employees with 
a copy of collective bargaining 
agreements. 


Title I1I—Reporting by Labor Or- 
ganizations, Officers and Employees 
of Labor Organizations, and Employ- 
ers.— This title sets forth reporting 
requirements for labor organizations, 
officers and employees of labor organ- 
izations, employers, and labor relations 
consultants. These reports have to be 
filed with the Secretary of Labor 
(Bureau of Labor-Management Re- 
ports). The reports call for such 
information as the union’s assets and 
liabilities at the beginning and end of 
the fiscal year, receipts of any kind 


Landrum-Griffin: An Analysis 


and the sources of such funds, salary 
and all other direct and indirect dis- 
bursements to each officer and union 
employee whose aggregate income 
from labor organizations exceeds 
$10,000 in a fiscal year, direct and 
indirect loans to any business enter- 
prise, direct and indirect loans, made 
to any officer, employee or member, 
exceeding $250 in a fiscal year. 

It is further required that those 
who must file such reports “shall 
maintain records” subject to government 
scrutiny and “shall include vouchers, 
worksheets, receipts,” etc., which may 
verify and explain the reports sub- 
mitted to the Secretary of Labor. 
Finally, all such reports become pub- 
lic information. (Under the Taft- 
Hartley Act, the limited data required 
for government or 


of unions was 


union-member eyes only.) 


Title I1I—Trusteeships.— This title, 
together with the next two titles, 
permits the federal government to 
regulate the internal affairs of the 
nation’s trade unions by issuing rules 
covering trusteeships, elections, and 
so on. Under trusteeship practice 
prior to Landrum-Griffin, a national 
or international union might take over 
the management of a local union for 
any real or imaginary reason. Now, 
under Section 302 of Landrum-Griffin, 


a parent union may put a local under 
trusteeship only in accordance with 
the parent’s constitution and bylaws 
and, more importantly, only for “legiti- 
mate objects,” as defined in the law. 
(Trusteeship under common law used 


to be virtually a private matter—but 


no longer. ) 


Title IV—Elections. 
tions, formerly private 
voluntary organizations, are subjected 
to close federal regulation. For ex- 
ample, officers of national and inter- 
national labor organizations shall have 


Union elec- 
matters of 


a maximum term of office of five years. 
Officers of locals shall have maximum 
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terms of office of three years. Union 
officers, local or national and inter- 
national, must be elected “by secret 
ballot among the members in good 
standing.” 


Title V—Safeguards for Labor Or- 
ganizations.—One safeguard, for ex- 
ample, is a prohibition against certain 
persons, such as criminals and com- 
munists, holding union office. Another 
safeguard is a bonding requirement 
for union officers and employees han- 
dling funds and property. Another 
fixes the fiduciary responsibility of 
union officers, and penalties for its 
breach. 


Title VI—Miscellaneous Provi- 
sions.—One provision authorizes the 
Secretary of Labor to investigate any 
suspected cases of infraction of pro- 
visions of the Landrum-Griffin Act. 
Another bars extortionate picketing. 


Title VII—Amendments to the 
Labor Management Relations Act, 
1947, as Amended.—These amend- 
ments include a further blocking out 
of federal-state jurisdiction in an 
attempt to ease the pre-emption 
and “‘no-man’s land” issues; a number 
of complex regulations about second- 
ary boycotts and recognition picketing ; 
a provision on the voting rights of 
replaced strikes; and several exemp- 
tions from some of the provisions of 
Landrum-Griffin for the garment and 
construction unions. 


Congress’ Alternatives: More 
or Less Government Intervention 


With the Landrum-Griffin Act, it 
is clear that the federal government 
has assumed a new responsibility to 
meet the manifest ills of the American 
labor movement. Basically, there were 





. . . &. 1964 is a bill which would 
require the railroads to make reports 
of accidents with respect to injuries 
to their employees and to their pas- 
sengers, and with respect to damage 
to property, in more nearly the same 
fashion and same manner required 
today of the airlines and motor bus 
companies. 

—Senator George Smathers 





two avenues of corrective action that 
the government could have taken as 
the evidence of the McClellan hear- 
ings piled up. 

Congress had plainly granted, through 
long-accumulating privileges and im- 
munities, excessive power to labor 
unions. Hence, a relatively easy way 
out of the government’s labor box 
would have been to remove some of 
unionism’s special privileges and im- 
munities. This is the solution of such 
experienced viewers of the labor scene 
as Emeritus Dean of the Harvard 
Law School Roscoe Pound,’ Dr. Leo 
Wolman of the National Bureau for 
Economic Research’® and Dr. Syl- 
vester Petro of the New York Univer- 
sity Law School, who has asked for 
the abolition of the NLRB and the 
repeal of the Norris-LaGuardia Act,™ 
and Arthur Krock of the New York 
Times, who has asked for the removal 
of the special immunity of organized 
labor from the antitrust laws.’* But 
this relatively easy way was ignored. 

Instead came Landrum-Griffin. Under 
Landrum-Griffin the Secretary of Labor 
is armed with authority to police the 
powerful trade unions so as to prevent 
abuse of their power, and a new 
bureau has been added to the already 
bureaucratic Department of Labor. 
In brief, Landrum-Griffin means still 





*Cf., for example, his “Legal Immunities 
of Labor Unions,” available in Labor Unions 
and Public Policy (American Enterprise As- 
sociation, 1958). 

”’Cf., for example, “Industry-Wide Bar- 
gaining,” in Industry-Wide Collective Bar- 
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Heath & Company, 1950). 

"Cf. The Labor Policy of the Free Society 
(New York City, Ronald Press, 1957). 

™ Cf. The New York Times, January 21, 


1960. 
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further federal intervention in labor- 
management relations. 


At the moment the exact course 
of that intervention is none too clear. 
Much depends on the philosophical 
predilections of the Administration, 
both before and after January 20, 
1961, and its manning of the top 
echelon of the Labor Department. 
Much, too, depends on the tremendous 
amount of litigation that will certainly 
envelop the execution of the new law 
for years to come. Many definitive 
decisions will doubtlessly alter the 
course of the federal intervention. 
Some decisions, in fact, may void 
parts or—conceivably, though most 
improbably—all of the new labor law. 
(Of this, only time will tell.) 


However, the question remains: 
Does the new labor law get to the 
heart of the probiem as viewed in this 
paper : excessive power granted to the 
unions over the years? To be sure, 
Landrum-Griffin makes some stabs at 
the enormous abuses paraded before 
the McClellan Committee. Hearings 
of that committee demonstrated in 
concrete and oftentimes appalling de- 
tail how unwilling employees are 
organized “from the top” through 
stranger picketing, hot-cargo clauses, 
and other kinds of secondary boy- 
cotts; how psychological warfare and 
blatant physical force are employed 
in “organizing campaigns’; how vio- 
lence and the threat of violence are 
commonplace under the name of col- 
lective bargaining; and how, in a 
word, corruption—from kickbacks, 
bribes and payoffs to the wholesale 
invasion of gangsters, extortionists 
and racketeers (“all sorts of bad 
actors,” in the words of Senator Carl 
Curtis)—has eaten into the American 
trade union movement. 


Such tactics evidence power—enor- 


mous power—and, apparently in the 


mind of Congress when it voted for 
Landrum-Griffin, excessive power. 
This idea of excessive power is mir- 
rored in the title of Professor Petro’s 
latest book, Power Unlimited—The 


Corruption of Union Leadership.’ 


Landrum-Griffin seeks to regulate 
that is, contain—that power. How? 


Government Controls over Unions 


Broadly, Landrum-Griffin can be 
broken down into two parts: (i) 
government controls over unions and 
(2) amendments to Taft-Hartley. As 
stated before, federal supervision of 
internal union affairs breaks sharply 
with precedent. It is proof of just 
how strong the tide of public opinion 
was running for a “tough” labor law 
prior to the passage of Landrum- 
Griffin. 

To be sure, unions are not the only 
ones who come under Landrum- 
Griffin regulation, for on the manage- 
ment side, employers must report all 
spending aimed at directly or in- 
directly interfering with employee 
organizing or bargaining rights. Em- 
ployers must also report payments to 
outsiders (for example, “labor 
tions consultants’) who seek to in- 
fluence employees on bargaining and 
organizing matters. All employer pay- 
ments to buy off organizers and em- 
ployees are strictly illegal. 

However, it is the unions- 
employers—which get the great bulk 
of attention in the new law. 


rela- 


not 


It is unions and their officers that 
are made subject to heavy reporting 
requirements. (Reports to Washing- 
ton, after all, are old hat to corpora- 
tions.) Each union officer is expressly 
placed under a fiduciary obligation to 
his union and the membership. Ofh- 
cers handling funds or property are 
required to be bonded. 





* New York City, Ronald Press, 1959. 
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Further, each union is required to 
have a constitution and bylaws. Each 
union must spell out, whether in its 
constitution and bylaws or in a sepa- 
rate document, its policies and pro- 
cedures on authorizations of strikes, 
negotiations in collective bargaining, 
handling of funds, eligibility for mem- 
bership, and so on. Moreover, union 
members have specified inalienable rights 
within the union over such matters 
as suits against union officers, free- 
dom to participate in the union’s af- 
fairs, and protection against improper 
disciplinary action. If there is any 
question about enforcement of these 
rights, members may take their case 
to a federal court. 

The bill of rights, for example, is 
hailed as a great victory for the Amer- 
ican trade union member. But there 
are at least some knowledgeable people 
in the field who have voiced reserva- 
tions. For example, Patrick C. O’Don- 
oghue, of the Washington, D. C. law 
firm of O’Donoghue, Dunn & O’Don- 
oghue, says: 

“It is submitted that Congress in 
fashioning a statute to effectuate labor 
reform has placed in the hands of the 
union member the tools to do the 
job. However, it is a job that can be 
accomplished only by the member 
exercising these rights. The effective- 
ness of the Act will be largely de- 
pendent upon the initiation of corrective 
action by the members, the Act’s 
intended beneficiaries.” * 

Edward Joseph Hickey, Jr., partner 
in Mulholland, Robie & Hickey, of 
Washington, D. C., and Toledo, Ohio, 
and general counsel of the Railway 
Labor Executives’ Association, states 
what could be a quasi-official union 
position: 

“One final thought emerges from 
consideration of the bill of rights. It 


will probably be productive of more 
litigation than any other title of the 
Act. I suppose that any lawyer should 
be loath to bite the hand that feeds 
him, but even this cannot appease 
instinctive distaste for widespread de- 
ception, however unintended, of rank- 
and-file union members as well as the 
public that rights have been added by 
Title I when in fact they have been 
substantially reduced. The union mem- 
ber’s freedom of action is no longer 
his to command. Government has 


taken a long step into the conduct of 
what was heretofore his private af- 
fairs. History teaches that such steps 
are seldom retraced. 
be seen where else they may lead. 


It remains to 


45 


Even without Landrum-Griffin, union 
constitutions and by-laws, it must be 
borne in mind, are already “democratic”’ 
on paper. In practice, the rank and 
file still had access to the courts, if 
need be, to enforce their rights. But 
the rub in such enforcement cases is 
the tremendous amount of economic 
and physical coercion unions can still 
bring to bear. The ostracism and ex- 
pense incurred by a union member in 
standing up against the union has 
been, and will most probably continue 
to be, in an overwhelming majority 
of cases, prohibitive for members seek- 
ing legal action. 


The great, and most crucial, civil 
right conspicuously missing in the 
Landrum-Griffin bill of rights is the 
freedom not to join. Great numbers 
of union members are captives, who 
through a closed-shop or union-shop 
contract must join unions or lose their 
jobs. It is as if a firm had to join a 
local chamber of commerce or a state 
manufacturers association, or else go 
out of business. What the American 
trade union member needs, in other 
words, is not so much a bill of rights 





*“The Bill of Rights—Responsibilities of 
Its Beneficiaries,” The Georgetown Law Jour- 
nal, Winter, 1959, p. 269. 
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as an emancipation proclamation. His 
clear-cut freedom to join or not or, 
having joined, to resign from mem- 
bership, and still hold his job would 
make unions truly democratic in letter 
and spirit and without fanfare or 
government intervention. 


Also, Landrum-Griffin’s ponderous 
reporting requirements seem to be su- 
perfluous. The reporting requirement 
of unions sets a dubious precedent of 
federal regulation of private associa- 
tions. The requirement involves a 
substantial expense to the union, as it 
does also to employers and labor rela- 
tions consultants. The expense is not 
only a matter of records maintenance 
and reports preparation but will likely 
involve the time of both field examiners 
and reporting officers in special audits 
and on-the-spot item examinations 
akin to the practices of the IRS. 


Again, there is the further build-up 
and expense of the Washington bu- 
reaucracy entailed by the incoming 
flood of reports (there are some 66,000 
locals in about 150 national unions in 
the country). A new bureau, the Bu- 
reau of Labor-Management Reports, 
has been established in the Labor De- 
partment to handle the paper work. 
Already, some 550 employees are at- 
tached to the bureau, with field exam- 
iners doubtlessly to be added. By April 
1, 1960, the Bureau had practically 
exhausted its initial $2 million appro- 
priation and requested a supplementary 
appropriation of $1.5 million to carry 
on until the end of the fiscal year, 
June 30, 1960. But at the writing the 
House of Representatives had voted 
to approve only $750,000."° 


Landrum-Griffin Amendments 
to Taft-Hartley 

“No man’s land” amendment.—In 
1953 the Supreme Court established 


the doctrine of federal pre-emption 
in Garner v. Teamsters Union,** which 
authoritatively established the su- 
premacy of the federal government 
over the state governments in the 
adjudication of labor disputes involv- 
ing interstate commerce. But inas- 
much as virtually all labor disputes 
can be regarded as involving inter- 
state commerce (even elevator operators 
in a building having tenants doing 
interstate business have been cov- 
ered) the pre-emption doctrine adds 
up to the fact that the states exercise, 
to most purposes, no fundamental 
power over unions. Thus, pre-emp- 
tion has meant the acquisition by 
unions of a practical immunity from 
many of the present state restrictions 
against economic coercion. 


In 1957 the federal-state jurisdiction 
problem was exacerbated when the 
Supreme Court created a “no man’s 
land” in Guss v. Utah Labor Relations 
Board** by refusing the plaintiff in- 
junctive relief from the Utah Labor 
Relations Board in a case in which the 
NLRB had already waived jurisdic- 
tion. The Supreme Court cited the 
lack of criteria to establish jurisdic- 
tion between the national and state 
governments, and attributed respon- 
sibility to Congress. 


Landrum-Griffin’s answer to the ju- 
risdiction question is to authorize the 
NLRB to decline jurisdiction in favor 
of the states in cases where, in the 
opinion of the Board, the effect of 
such a dispute on interstate commerce 
is relatively small. But the Board is 
ordered by Congress not to cut back 
on its August, 1959 jurisdictional stand- 
ards. This Landrum-Griffin move is 
beneficial, but its effect is relatively 
little; the NLRB’s easier standards for 
union behavior and its long-time pre- 
dicament of being unable to handle all 
the cases demanding action remain. 





* The New York Times, March 23, 1960. 
724 Lapor CAseEs § 68,020, 346 U. S. 485. 
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Economic-strikers amendment. — 
Another Landrum-Griffin move of 
portent is the provision for economic 
strikers whose jobs have been filled 
by other workers. These strikers are 
given the right to vote in any NLRB 
election within the first year after the 
beginning of a strike. Taft-Hartley 
had provided that “employees on strike 
who are not entitled to reinstatement 
shall not be eligible to vote” in a repre- 
sentative election. 


The Senate Labor Committee spoke 
of “the unfairness” of this Taft-Hartley 
principle, and illustrated it with a 
case history report on the O'Sullivan 
Rubber Company’s Winchester, Vir- 
ginia plant. In this plant the United 
Rubber Workers AFL-CIO had been 
certified by the NLRB after polling 
a 343-2 majority in an NLRB elec- 
tion. After more than a month of futile 
negotiation with the O'Sullivan man- 
agement, the union called a strike, and 
all but eight of the 420 plant em- 
ployees struck. But, as the strike con- 
tinued, some of the strikers returned 
to work and the company recruited re- 
placements for the others. More than 
a year later another NLRB election 
showed that 288 votes were cast against 
the union and but five in its favor. 
The strikers were not permitted to 
vote pursuant to Taft-Hartley.’® 


Presumably, the “unfairness” of re- 
placing strikers with people ready, 
willing and able to assume the vacated 
jobs of the strikers is corrected by 
Landrum-Griffin. But is it? Does a 
former employee have a right to vote 
equal to that of a present employee? 
This is like asking Westinghouse share- 
holders to participate with General 
Electric shareholders in the election 
of GE directors. The point I wish to 
establish is that a job is a privilege, 
not a right. If a jobholder is replaced, 
it follows that the voting right at- 


tached to the job is also replaced. 
The principle of competition, which 
the Antitrust Division so loudly de- 
fends, should apply in labor markets 
as in other markets. If it does not, 
an element of monopoly is legally 
established. 


Picketing amendments.—Picketing 
and boycotts get a great deal of in- 
volved attention in Landrum-Griffin. 
Some of the attention yields rather bad 
law, some of it good law. 


Landrum-Griffin bans extortionate | 
picketing—a good law. Extortionate 
picketing—picketing to shake down 
an employer for the personal advant- 
age of a union agent rather than the 
benefit of the employees—is now a 
federal offense. So Landrum-Griffin 
recognizes that picketing can be more 
than mere free speech. It does not 
seek to interfere with peaceful, pri- 
mary picketing. It does try to outlaw 
coercive picketing, such as professional 
or “stranger” picketing designed to 
bring economic pressure on an em- 
ployer to force him to make his em- 
ployees join the union. 

But Landrum-Griffin lapses into bad 
law when it permits stranger picket- 
ing for a “reasonable period of time” 
(defined in the law as not exceeding 
30 days) against nonunion firms in 
which there had been no representa- 
tion election within the previous 12 
months. If stranger picketing is in- 
deed coercive, which is conceded in 
the law itself, it is bad law to expose 
the picketed employer and his em- 
ployees to such coercion for an hour, 
much less for 30 days. Senator Ken- 
nedy defended the exception on the 
Senate floor as follows: 


“The House bill would have for- 
bidden virtually all organizational pick- 
eting, even though the pickets did not 
stop truck deliveries or exercise other 





* Committee report, Committee on Labor 
and Public Welfare, April 14, 1959, to ac- 
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economic coercion. The amendments 
adopted in the conference secure the 
right to engage in all forms of organi- 
zational picketing up to the time of an 
election in which the employees can 
freely express their desires with re- 
spect to the choice of a bargaining 
representative. When the picketing 
results in economic pressure through 
the refusal of other employees to cross 
the picket line, the bill would require 
a prompt election. Purely informa- 
tional picketing cannot be curtailed 
under the conference report, although 
even this privilege would have been de- 
nied by the Landrum-Griffin measure.”° 


Again, though Landrum-Griffin in- 
structs the NLRB to seek injunctive 
relief in cases involving stranger pick- 
eting, the law provides another loop- 
hole to stranger picketing. It further 
instructs the NLRB not to seek in- 
junctive relief virtually whenever the 
picketing union reliably charges that 
the employer has committed an unfair 


labor practice by interfering with the 
formation or operation of the union. 


Even if the union’s charge of inter- 
ference proves groundless on investi- 
gation at successive levels of the 
Board’s trial examiners, the NLRB 
itself or a federal court, delaying 
tactics are altogether possible. Unions 
will—it may be safely assumed—take 
advantage of the loophole to hold off 
indefinitely injunctions to stop their 
stranger picketing. In the interim, 
many employers and employees doubt- 
lessly will have succumbed to the 
union’s economic coercion. In like 
manner, Landrum-Griffin names three 
detailed circumstances where stranger 
picketing is illegal. But this construc- 
tion of the law leaves the impression 
that other circumstances are tacitiy 
approved for stranger picketing: for 
example, picketing allegedly publiciz- 
ing substandard wages or working 


conditions—in other words, more loop- 
holes. Professor Petro comments on 
this situation as follows: 


“Consider how a union can avail it- 
self of these loopholes. Union A pick- 
ets Enterprise B with signs declaring 
that the sole purpose of the picketing 
is to publicize Enterprise B’s substand- 
ard working conditions. The picket 
might cause great harm to the em- 
ployer. Yet for 29 days the picketing 
is sacrosanct, by express guarantee of 
L-G; and the 29-day period may be 
indefinitely extended, by charging that 
the employer is guilty of dominating 
a company union or by contending 
that picketing aimed only at adver- 
tising substandard wages and work- 
ing conditions, since it is not prohibited 
by L-G, was tacitly intended by that 
law to be immune. That is the kind 
of thing laws as vague as L-G end up 
doing.” *! 


Secondary boycotts. — Concerning 
the problem of secondary boycotts, 
widely agreed to be coercive, Landrum- 
Griffin outlawed the “hot-cargo” clause 
(which the NLRB had already done 
a year previously) and several other 
types of secondary boycotts. But once 
more, by forbidding certain kinds of 
boycotts, the law leaves open the 
strong possibility that other types of 
boycotts not specifically mentioned 
are legal. 


For example, Landrum-Griffin fails 
to remove an increasingly important 
Taft-Hartley union escape mechanism 

the so-called “allies” doctrine. This 
doctrine, excogitated by the NLRB, 
permits a union to apply a boycott 
against any secondary firm which ties 
its production to that of a primary 
firm or which takes over struck work 
from a primary firm. The “allies” 
doctrine is anything but fair. Strikers 
have the right to seek employment, 





* Congressional Record, September 3, 1959, 


p. 16413. 
Landrum-Griffin: An Analysis 


* National Review, March 26, 1960, p. 198. 
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temporary or permanent, elsewhere— 
and no struck employer can legally 
induce other employers to refuse em- 
ployment to his strikers. 


Freedom—this is the essence of com- 
petition. But if strikers are free to 
hire out their services during a strike, 
all logic and equality before the law 
dictate that unions also be denied the 
policy of applying economic coercion 
to prevent struck firms from receiving 
goods, subcontracting work or mar- 
keting their wares. But equality be- 
fore the law has been anything but 
characteristic of federal labor legis- 
lation, and Landrum-Griffin is no 
exception. 


Exemptions for garment and con- 
struction workers.—Equality before 
the law suffers still other blows from 
Landrum-Griffin, inasmuch as the new 
law grants important exemptions from 
its picketing and boycott provisions 
to the building and garment indus- 
tries. The reason given for the exemp- 
tions is that these industries have 
unusual problems. The exemptions 
supposedly would provide stability 
to each industry, which would not 
otherwise be the case. 


The construction unions are allowed 
to boycott any nonunion construction 
work or any subcontracting work 
done on the construction site. This is 
accomplished when the unions get a 
clause in their contract with builders 
to the effect that the unions have the 
right to work with only union-ap- 
proved contractors and subcontractors. 


Under Landrum-Griffin the building 
trades unions are also permitted to 
negotiate collective bargaining terms 
before any worker has been hired. 
The construction unions are, in addi- 
tion, privileged to demand union mem- 
bership as a condition of employment 
seven days after an employee starts 


working. Moreover, these umions can 
require employers to notify the union 
of any job openings, to permit the 
unions to refer qualified job seekers, 
and to set minimum training or ex- 
perience qualifications. The range of 
possible corruption in such license is 
plain. 

For the garment industries, a par- 
ticularly complex exemption to Land- 
rum-Griffin’s ban on secondary boycotts 
apparently gives the garment trades 
unions (meaning chiefly the -Amalga- 
mated Clothing Workers of America 
and the International Ladies Garment 
Workers Union) a practically free 
hand with regard to secondary boy- 
cotts. The privileges extended to the 
construction and garment unions smack 
of politics—of successful lobbying by 
determined special pleaders. 


Sources of Union Power 

One striking characteristic of the 
Landrum-Griftin “labor reform” law 
is not so much what it does as what it 
does not do. Senator McClellan sensed 
that Landrum-Griffin may be inade- 
quate in providing real labor reform; 
in commenting on the Landrum-Grif- 
fin bill, he said: 


“T trust that what we propose to do 
in the bill before us will be sufficient. 
I am not sure it will be. If the legis- 
lation we are about to enact is not 
sufficient, if this action will not stop 
the Hoffas and Bridges and those ele- 
ments from forming combinations to 
enter into restraint of trade and to 
dominate the economy of this country, 
there will remain only one alternative, 
and that will be to place the trans- 
portation unions in the country under 
the antitrust laws.” *° 

My main point in this entire discus- 
sion is that Landrum-Griffin does 
not provide any real thorough-going 
labor reform. True, Landrum-Griffin’s 





2 Congressional Record, September 3, 1959, 
p. 16425. 
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amendments to Taft-Hartley close some 
loopholes, but then others are opened. 
Landrum-Griffin’s massive attempt to 
regulate the internal affairs of trade 
unions is but more intervention, more 
bureaucracy, more—I am _ afraid— 
social and economic waste. 


The great fact of the American 
trade union movement today is its 
proclivity for compulsion as an oper- 
ating tool—or, to use a blunter term, 
monopoly. This, I believe, is the tap- 
root of America’s labor ills.2* Our 


need is not for regulated monopoly 
unionism ; our need is for competitive 
unionism. Monopoly, however, should 


not be confused with unionism, 
such, and with other forms of worker 


as 


representation. 


I tried to eliminate such confusion 
in a paper delivered to the Industrial Re- 
lations Research Association in 1955: 4 


“There is need of worker repre- 
sentation in a mass-production indus- 
trialized economy. This need is seen 
in other fields as well as in industrial 
relations. For example, bargaining 
specialists are utilized by authors, 
concert artists and actors in many 
negotiated contracts and awards in 
industry and government. The need 
is not only economic; it is psychologi- 
cal and sociological. Today’s indus- 


‘trial worker needs the feeling of 
‘belonging’—the sense of participation 
in decisions which affect his destiny. 
Otherwise, he is liable to frustration 
and a feeling of submergence and 
atomization. 


“My criticism of trade unionism, 
while paralleling that of the late Pro- 
fessor Henry C. Simons of the Uni- 
versity of Chicago in some respects, is 
only one of the coercive aspects in 
the current economic rationale of the 
organized labor movement. The chief 
weakness I find in the rationale is its 
dependence upon the use of compul- 
sion, a point well developed by Simons. 
Trade unionism, and especially col- 
lective bargaining, should not be an 
instrument of blunt force but rather 
an instrument of reason. Compulsion 

~i. e., force—is not within the Ameri- 
can tradition; the principle of vol- 
untarism is.” 


Monopoly unionism stems from three 
main sources, all of them privileged 
by law: compulsory membership, com- 
pulsory bargaining and coercive power. 


Compulsory membership.—Compul- 
sory membership, about which Lan- 
drum-Griffin is silent and which is 
legal under Taft-Hartley save in 19 
states with right-to-work laws, makes 
membership in a union a _ possible 





* Quite a few other observers have reached 
the same conclusion. For example, Pro- 
fessor Charles E. Lindblom of Yale has 
noted that the trade union is a “monopoly” 
and, in addition, a “body politic.” Under 
inexorable political pressure, the union em- 
ploys its monopoly power to press wages 
higher and higher with the result of “unem- 
ployment or inflation.” But with the Em- 
ployment Act of 1946 on the books and the 
doctrine of “full employment” in force, the 
government chooses inflation. The conclu- 
sion: “Unionism and the private enterprise 
system are incompatible.” Cf. Unions and 
Capitalism (Yale University Press, 1949). 
Also, Professor Edward H. Chamberlain 
of Harvard has said that unions bring a 
“monopoly element” into the labor market 
and, hence, get “more.” They thus create 
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“wage-push inflation” and have far “too 
much economic power.” Cf. “The Economic 
Analysis of Labor Union Power,” Labor 
Unions and Public Policy (American Enter- 
prise Association, 1958), pp. 1-45. And the 
late Professor Henry C. Simons of the 
University of Chicago stated: “Govern- 
ment, long hostile to other monopolies, sud- 
denly sponsored and promoted widespread 
organization of labor monopolies, which 
democracy cannot endure, cannot control 
without destroying, and perhaps cannot 
destroy without destroying itself.” (Eco- 
nomic Policy for a Free Society (University 
of Chicago Press, 1948), p. 193.) 

* Proceedings of Eighth Annual Meeting of 
Industrial Relations Research Association, pp. 
320-321. 
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This current controversy over the 
existing monitorship arrangement 
under which the Teamsters Union 
is now operating has been... 
brought to the attention of Con- 
gress by the great volume of mail 
received by many Members. This 
mail has come from average rank- 
and-file members of the Teamsters 
Union .... 

—Representative Louis C. Rabaut 





condition of employment (in effect 
denying the freedom-of-assembly pro- 
vision in the worker’s “bill of rights”). 
ft usually comes about through a 
union-shop or closed-shop clause in a 
union contract, generally forced upon 
an employer through union pressure 
(and with the familiar argument of the 
need of enveloping the “free riders”). 
Ironically, the “yellow dog’”’ contract, 
which makes nonmembership in a 
union a condition of employment, is 
outlawed by the Wagner Act; but 
what are the closed and union shops 
but “vellow dog” in reverse? 


At any rate, many union members 
are “captives” under compulsory mem- 
bership, and their number seems to be 
growing. In a recent study, by the 
Zureau of Labor Statistics, of 1,631 
union contracts covering 7.4 million 
workers, it was revealed that the num- 
ber of employees who must join unions 
to sustain their jobs has risen from 
64 to 74 per cent in the last five years. 
Perhaps more revealing, in the 1958 
NLRB elections for union recogni- 
tion, 40 per cent of the employees 
voted for no union preferring to re- 
main unorganized. This is the largest 
no-union percentage since 1939, and it 
is an indication why, likely, unions are 
wary of purely voluntary membership. 

Compulsory membership is not only 
good for solidarity purposes; it is 
also good for union dues revenues— 
in other words, a source of financial 
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strength. In this light, the trade 
unions have developed a device to 
force dues revenues in states with 
right-to-work laws. The device is 
known as the “agency shop.” It re- 
quires payments of the equivalent of 
dues, union initiation fees, and assess- 
ments by nonmembers — employees 
who refuse to join the union—on 
penalty of losing their jobs. Mr. Mc- 
Donald’s Steelworkers Union won such 
an agency shop clause in the basic steel 
settlement last January. Payments 
are called a “service fee.” 


What is the future of compulsory 
membership? The trade unions under- 
standably want Congress to repeal 
Taft-Hartley’s Section 14(b), which 
allows states to enact right-to-work 
laws. Meanwhile, unions fight each 
state right-to-work movement, and 
have poured in millions to defeat right- 
to-work referendums in such important 
industrial states as Ohio, California 
and Washington. On the other hand, 
a number of major business organiza- 
tions desire Congress to enact a na- 
tional right-to-work law. 


Compulsory bargaining. — Further 
evidence of government-enforced mo- 
nopoly continued tacitly by Landrum- 
Griffin is seen in the exclusive bargain- 
ing rights granted to unions under the 
Wagner and Taft-Hartley laws. 


Under these laws, a company must 
deal with an NLRB-certified union, 
and with no other. Hence, there is no 
economic competition among unions. 
One, and only one, union is certified 
to “represent” all the workers at a 
particular plant (or in the “appro- 
priate bargaining unit,” as determined 
by the NLRB). The employer is for- 
bidden to deal with other unions. 


The United States and Canada are 
the only nations granting unions this 
privilege. In other naticns unions gen- 
erally represent only their members. 
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For the employees, the majority- 
rule principle means that if a bare 
majority of those employees who vote 
(which has on at least one occasion 
been as little as 25 per cent of the 
eligible voters) then all the employees 
in the plant or unit are denied the 
fundamental right to make their own 
employment contracts and employ- 
ment decisions. Can the blanketed-in 
employee then freely elect to earn 
more by working longer hours, to 
earn less if it involves not having a 
job at all, to increase his work load to 
enhance his advancement, or to con- 
tinue on the job rather than striking? 
“No” is the answer of the Wagner Act. 


Coercive power.—Frequently trade 
unionism, as practiced in America, 
reverts to coercion, seen in such every- 
day forms as compulsory bargaining 
and compulsory membership. 


More 
coercion can be seen in such trade 
union phenomena as picketing, strikes 
and secondary boycotts. Coercion can 
also be seen in the union’s proclivity 
for monopoly. Or, as the late Profes- 
sor Simons commented: 


“There is little hope that mass or- 
ganizations with monopoly power will 
submit to competitive prices for their 
services while they retain their organi- 
zation and power. No one and no 
group can be trusted with much power ; 
and it is merely silly to complain be- 
cause groups exercise power selfishly. 
The mistake lies simply in permitting 
them to have it. Monopoly power 
must be abused. It has no use save 
abuse. Some people evidently have 
believed that labor organizations should 
have monopoly powers and be trusted 
not to use them.” *° 

Sometimes coercion breaks out into 
open violence, as in the Kentucky 
coal fields last fall between the United 
Mine Workers and the nonunion oper- 


ators and workers (in which Governor 
Chandler called out the National Guard) 
and in the Albert Lea, Minnesota 
packing plant of Wilson & Company 
last winter between the striking United 
Packinghouse Workers and nonstrik- 
ing workers and management (in which 
Governor Freeman invoked martial law 
and closed down the struck Wilson 
plant but was later enjoined from 
doing so by a federal court). 


What are the wellsprings of coer- 
cion? Coercive power springs in large 
measure from the many specific privi- 
leges and immunities guaranteed to 
unions by law. At the local level, for 
example, unions have frequently won 
tacit exemption from the laws of pri- 
vate property and persons as police 
and state troopers have looked the 
other way during all manner of labor 
violence. This condition is seen in the 
language of the three-judge federal 
court panel ruling in the Wilson pack- 
ing strike at Albert Lea. An excerpt 
of the ruling follows: 


“We cannot subscribe to the prin- 
ciple or doctrine that a governor of a 
state may bow to the demands of a 
law-violating mob that a plant under 
strike shall be closed when neither 
the local nor state authorities have 
used all the means available to them 
to suppress the mob by invoking en- 
forcement of the laws of the state 
enacted to be enforced under such 
circumstances.” 7° 


At the national level, labor law 
again shows substantial one-sided- 
ness for unions. In its final minority 
report, released on March 15, 1960, 
Republican members of the McClellan 
Committee listed unions’ privileges 
and immunities, partly as follows: 

“They are not required to be in- 
corporated under either State or Fed- 
eral law. Corporations on the other 





* Simons, work cited at footnote 23, p. 
129. 
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* Wall Street Journal, January i1, 1960. 
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hand owe their existence to State 
corporation law and their activities 
are limited to the provisions of their 
corporate charters which are required 
to be in conformity with State law. 


“Labor unions’ immunity against 
the misconduct of their members who 
are engaged in union activity as, for 
example, strikes and picketing. This 
kind of immunity is not possessed by 
other types of incorporated associations. 


“Labor unions are not subject to 
anything similar or equivalent to suits 
by minority corporate stockholders 
against their corporations. 


“Unions enjoy a right to strike 
without either the union or its mem- 
bers being penalized therefor. If the 
strike results from the employer’s un- 
fair labor practice, the strikers cannot 
be replaced. The employer does not 
have any equivalent right to engage 
in a lockout, except in two types of 
situations, both extremely rare and 
both of minor significance. All other 
types of lockout are illegal under the 
Taft-Hartley Act. 

“The prohibition imposed on unions 
by the Taft-Hartley Act against re- 
straint and coercion of employees is 
limited to physical violence, direct 
economic coercion, or to threats of 
either of these two types of conduct. 
On the other hand, the prohibition 
imposed on employers under the Act 
is against interference as well as re- 
straint and coercion, and goes far 
beyond the violence and direct eco- 
nomic coercion which is forbidden to 
unions. 


“Unions have the right under cer- 
tain circumstances to examine an em- 
ployer’s books and records in the 
course of collective bargaining. The 
employer has no equivalent right. 


“é 


Labor unions in many situations 
have a legal right of access to the em- 


ployer’s property, the right to compel 
the employer to make his property 
available for use by the union, and the 
right to invade the privacy of em- 
ployees who are not union members 
and sometimes even against their 
wishes. Employers enjoy no equivalent 


°7 


or similar rights.” *’ 


Conclusions 


Three fundamental questions were 
posed at the outset of this article. 
They can now be answered with the 
backdrop of the entire discussion: 


(1) Why has more than a quarter- 
century of effort by the federal gov- 
ernment to protect the employees’ 
right to organize gone astray? 


secause the emphasis of federal legis- 
lation has been on intervention, mo- 
nopoly, and other legalized coercion, 
and away from the self-cleansing and 
self-correcting forces of competition. 
Also, because federal legislation and the 
Supreme Court have greatly favored 
national direction of labor relations 
and national regulation of labor dis- 
putes over the states direction and 
adjudication. 


(2) Will the Landrum-Griffin labor 
reform law solve the nation’s labor ills? 


No. Landrum-Griffin is simply the 
old mixture of monopoly, bureaucracy 
and privilege wrapped up in a new 
package. Landrum-Griffin but reaffirms 
the principle that trade unions can 
use coercion or threat of coercion with 
impunity to force acceptance of their 
fiats on business, society, and the 
workingman. Landrum-Griffin was 
impotent in dealing with the 116-day 
steel strike (as was, really, Taft-Hart- 
ley) and will be impotent in future in- 
dustry-wide national-emergency strikes. 
Landrum-Griffin is impotent (as is 


(Continued on page 776) 





* Final Report of the Select Committee on 
Improper Activities in the Labor or Manage- 
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ment Field, United States Senate (March 15, 
1960), p. 331. 
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Working Time Is for Work— 
A Study in Legal Policy 


By SANFORD COHEN 





Labor law has been forced to deal with the minutiae of conflict in the 
case of the no-solicitation rule. This article discusses the squabbles 
over aisles, corridors, escalators, rest rooms, etc. Sanford Cohen is 
associate professor of economics at Butler University in Indianapolis. 





HE YEARS 1935 TO 1959 constitute a convenient unit of his 
torical time for an analysis of the evolution of labor law. A 24 
year time span which begins with the passage of the Wagner Act and 
ends with the enactment of the Landrum-Griffin Act has obviously 
witnessed much that is of interest to the historian and, less obviously 
perhaps, much that might be instructive in terms of a more intelli 


gent shaping of future law. 

The Wagner Act era can be described broadly as a period of legal 
encouragement of unionism, while the passage of the Taft-Hartley 
Act in 1947 inaugurated a series of controls that rested upon some- 
what less sanguine assumptions about the inherent benefits of col- 
lective bargaining and strong unions. The vast and almost always 
contentious literature stimulated by the Taft-Hartley Law can be 
differentiated on the basis of usually unstated premises concerning 
the need or lack of need for significant controls on union behavior. 
Analysis based upon these premises can be fruitful but must be in- 
complete. Labor law has been shaped in part by shifts in political 
fortunes and turns in prevailing ideologies, but it has also been shaped 
by the need to apply general statutory purpose to the myriad of 
forms, pressures and attitudes that characterize the labor-manage- 
ment relationship. The application does not, of course, take place in 
a political vacuum, but it is also true that political attitudes have not 
been untouched by the character of the application. It is the purpose 
of the following description to trace the evolution of a single line in 
NLRB policy to determine what inferences, if any, might be drawn 
from the evolutionary history. 

The Wagner Act stated, in effect, that workers could have unions 
if they wanted them, and the large scale organizational drives of the 
1930’s took place in a legal climate that was hospitable to unioni- 
zation. Organization obviously involves solicitation of workers by 
union organizers, and the natural site for solicitation is the workplace 
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where employees are conveniently 
congregated. Open solicitation, how- 
ever, requires that the organizer ex- 
pose his identity, and such exposure 
frequently resulted in a job loss in 
the early years of the Wagner Act 
experience. The law supposedly pro- 
vided protection against coercive 
employer practices, but employer 
noncompliance with the law was 
widespread and the old technique of 
combating unionism by firing known 
union leaders was widely practiced. 


Precise articulation of NLRB policy 
concerning union solicitation at the 
workplace was delayed for a number 
of years because the early cases usu- 
ally had to deal with a mixture of 
unfair employer practices. In a typi- 
cal case the employer would allege 
that an employee was discharged be- 
cause he had been soliciting members 
for a union when, supposedly, he had 
been working. The Board usually ruled, 
however, that the employee had been 


treated discriminatorily and that the 
employer's defense was a subterfuge 
to conceal various violations of Sec- 
tion 8 of the Wagner Act. 


Thus, in the Federal Bearings Com- 
pany case of 1937, the company claimed 
that it had discharged 18 persons be- 
cause of union activity in violation of 
a company rule that “there must be 
no propaganda of any kind during 
working hours.”* The employees, 
who were members of the UAW, had 
openly recruited for the union during 
working hours and thus had violated 
company rules. The NLRB ruled 
against the employer by noting that 
although the conduct of the workers 
should not ordinarily be condoned, 
the record was replete with evidence 
that the company had afforded re- 
cruiting privileges to the United Em- 
ployees Association. 


In a number of other early cases, 
the NLRB ruled against employers 
because of discriminatory application 
of a no-solicitation rule, but in more 
than one instance the Board hinted 
that a nondiscriminatory rule against 
solicitation during working hours 
would be valid.? 


After 1940 the question of union 
membership solicitation began to 
come before the Board as a distinct 
issue and, gradually, in a case-by- 
case approach, the NLRB developed 
a broad rule concerning permissible 
activity and the validity of ernployer- 
imposed limits. 

The United States Cartridge case 
centered about a company notice that 
prohibited all union activity on plant 
property whether within or outside 
working hours.* The Board found 
that action taken against employees 
pursuant to this notice was violative 
of the act. The decision noted that 
during working hours employees had 
leisure time periods spent in cafeterias, 
locker rooms, etc. During these pe- 
riods they talked of many things, and 
the NLRB found no cogent reason 
to exclude union matters from these 
discussions. “While an employer may 
promulgate and enforce non-discrimi- 
natory reasonable rules with respect 
to the conduct of his employees on 
working time and plant property, we 
are convinced and we find that the 
extension of these prohibitions to 
times and places at which safety and 
production could not normally be 
affected constituted an unreasonable 
impediment which interfered with 

the rights guaranteed by Sec- 
tion 7 of the Act.” 

In other cases, the Board continued 
to distinguish between working and 
nonworking time on company prop- 
erty and, finally, in Peyton Packing 





*4 NLRB 467 (1937). 
* See, ¢e.g., Botany Worsted Mills, 4 NLRB 
292 (1937); Paragon Die Casting Company, 
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27 NLRB 878 (1940); Bersted Manufactur- 
ing Company, 27 NLRB 1040. 
°47 NLRB 115 (1943). 
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Company, general NLRB policy was 
stated.* The company rule against 
solicitation was typical of those promul- 
gated by employers at the time: 

“No employee shall engage in solici- 
tation of any kind while on property 
of this company, or while working on 
company time. Disregard of this rule 
will result in immediate discharge and 
no exceptions will be made.” 

The NLRB answered by stating its 
policy as follows: 

“The Act, of course, does not pre- 
vent an employer from making and 
enforcing reasonable rules covering the 
conduct of employees on company time. 
Working time is for work. It is there- 
fore within the province of an em- 
ployer to promulgate and enforce a 
rule prohibiting union solicitation dur- 
ing working hours. Such a rule must 
be presumed to be valid in the ab- 
sence of evidence that it was adopted 
for a discriminatory purpose. It is no 
less true that time outside working 
hours whether before or after work, 
or during luncheon or rest periods, 
is an employee’s time to use as he 
wishes without unreasonable restraint, 
although the employee is on company 
property. It is therefore not within 
the province of an employer to pro- 
mulgate and enforce.a rule prohibit- 
ing union solicitation by an employee 
outside of working hours, although 
on company property. Such a rule 
must be presumed to be an unreason- 
able impediment to self-organization 
and therefore discriminatory in the 
absence of evidence that special cir- 
cumstances make the rule necessary 
in order to maintain production or 
discipline.” 

The above rule, according to the 
Board, was necessary not only to 


protect the rights of employees un- 
der the act, but also to discourage 
neediess interference with uninter- 
rupted production.°® 

The decision in Republic Aviation 
made it clear that the Board would 
treat the Peyton rule as a precedent.® 
In the former case, the Board stated 
that “it is now established that, in 
the absence of special circumstances, 
a rule prohibiting union activity on 
company property outside of work- 
ing time constitutes an unreasonable 
impediment to self-organization, and 
that discharges for violation thereof 
are discriminatory.” 


Solicitation in Department Store 
The decision in the Peyton case 
suggested that in special circumstances 
a no-solicitation rule might be valid 
even if it extended to nonworking 
time on company property. Although 
no specific circumstances were identi- 
fied in that case, there was a strong 
implication that the Board would 
approve those prohibitions that were 
essential to prevent disruption of the 
normal economic activity of the firm. 
The beginnings of a departure from 
the general Peyton rule in the area of 
the retail department store occurred 
in the May Department Store case.’ 
To justify a broad prohibition against 
union solicitation, the company ar- 
gued that a department store was a 
unique form of enterprise. The NLRB 
conceded that such establishments 
were unique, but found that this fact 
did not justify a blanket injunction 
against solicitation during working 
hours. The Board, however, did see 
“reasonable grounds for prohibiting 
union solicitation at all times on the 
later the 


selling floor.” In a case 





*49 NLRB 828 (1943). See, also, Eighth 
Annual Report of the National Labor Rela- 
tions Board, p. 29. 

* Report cited at footnote 4. 
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* Republic Aviation Corporation, 51 NLRB 


1186 (1943), sustained by the Supreme 
Court in 9 Lapor Cases § 51,199, 324 U. S. 
793. 

*59 NLRB 976 (1944). 





Board ruled specifically that a de- 
partment store could prohibit union 
activity on selling floors where cus- 
tomers are normally present, and in 
subsequent rulings the character of 
the permissible degree of prohibition 
was further delineated. Thus, the 
Board ruled that a prohibition of 
solicitation on the selling floor could 
be extended to public restaurants on 
the department store’s premises, and 
that union organizers could be pre- 
vented from making luncheon ap- 
pointments with employees while the 
latter were on the selling floor.® 


In providing a special rule for de- 
partment stores, the Board had dis- 
tinguished between nonworking hours 
on the selling floor and nonworking 
hours elsewhere in the store. A no- 
solicitation rule was valid in the 
former area but invalid in the latter. 
A number of Board decisions hinged 
upon the distinction between selling 
and nonselling areas, and in the Mar- 
shall Field case the “area” problem 
was considered in detail.’° 

For analysis of union solicitation 
rights, a department store can be 
divided into three general areas: 
(1) selling areas; (2) nonselling pub- 
lic areas such as rest rooms, cafeterias 
and waiting rooms; and (3) nonsell- 
ing closed areas that are open to em- 
ployees only. 

The dispute concerned the de- 
marcation of areas in which solicita- 
tion might be lawfully forbidden. 

Addressing itself to the rather broad 
range of questions presented, the 
Board ruled, in effect, that a blanket 
prohibition on solicitation in public 
areas such as rest rooms and waiting 
rooms was unlawful even though 
customers might be present in such 


areas, On the other hand, prohibition 
of solicitation in aisles, corridors, esca- 
lators and elevators did not violate 
the act even though these were not 
selling points, since solicitation in 
such areas might create traffic and 
safety hazards that would interfere 
with the operation of the enterprise. 

In making the demarcation the 
Board had apparently attempted to 
use as a criterion the degree of dis- 
ruption that would ensue from solici- 
tation in areas that were not literally 
selling areas. The circuit court disa- 
greed with the demarcation, however, 
holding that all store areas used by 
the public were so closely interwoven 
that the employer could properly pro- 
hibit solicitation in all areas dedi- 
cated to the use and passage of the 
public. The court thus substituted a 
relatively broad definition of “selling 
area” for the more circumscribed defi- 
nition derived by the Board.” 


The Bonwit Teller case of 1951 is 


important primarily as one of the 
stages in the development of Board 
policy concerning employer speech 


rights..27. At this point, however, 
comment will be limited to the sig- 
nificance of Bonwit Teller in the de- 
partment store solicitation question. 


The company forbade union solici- 
tation during working and nonwork- 
ing hours, and used its premises and 
the compensated time of employees 
to campaign against the union. At 
the same time, the union was denied 
a chance to reply to the company 
arguments under the same circum- 
stances. In finding against the com- 
pany, the NLRB noted that it had 
long held that an otherwise valid no- 
solicitation rule violated the act when 
it was applied in a discriminatory 





*J. L. Hudson Company, 67 NLRB 1403 
(1946). 

*Goldblatt Brothers, 77 NLRB 1262 
(1948); Meier and Frank Company, 89 NLRB 
914 (1950). 
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(CA-7, 1953). 

“06 NLRB 608. 


August, 1960 © Labor Law Journal 





manner, for example, (1) when en- 
forced against union solicitation when 
other forms of solicitation were per- 
mitted and (2) when enforced against 
one union but not against another. 
The Board was unable to distinguish 
between these situations and the Bon- 
wit Teller circumstance in which the 
employer denied the use of the prem- 
ises for union solicitation, but used 
them himself as a forum against the 
union. The special privilege of pro- 
hibiting union solicitation during non- 
working hours in the department store 
required that the rule be enforced 
with an even hand. 

The Board’s reasoning was reiter- 
ated and expanded by the Second Cir- 
cuit in 1952.%% The court noted that 
the NLRB had granted retail depart- 
ment stores the privilege of prohibit- 
ing all solicitation within the selling 
areas of the store during both work- 
ing and nonworking hours. Having 
chosen to avail itself of the privilege, 
the company was required to abstain 
from campaigning against the union 
on the same pgemises to which the 
union was denied access. 

The court went on to state that 
if Bonwit Teller were to abandon its 
no-solicitation rule, it then might not 
be required to accord the union an 
opportunity to address the employees 
each time the employer made an anti- 
union speech. 

The situation thus became one that 
required the employer to choose be- 
tween alternatives. He could pro- 
hibit union solicitation on the selling 
floor during working and nonworking 
hours and refrain, himself, from cam- 
paigning against the union on the 
premises: or he could discard the 
rule and 
accord- 


privileged no-solicitation 


exercise his speech rights in 


ance with Section 8(c) of the Taft- 
Hartley Act. 


Impact of Taft-Hartley Act 
Nothing in the Taft-Hartley Act of 
1947 touched directly upon the ques- 
tion of solicitation at the workplace. 
The first post-Taft-Hartley Board 
rulings on the subject dealt with pe- 
ripheral issues and simply enlarged 
upon the pre-1947 precedents. Thus, 
the Board ruled that a company could 
not apply an otherwise valid no-solici- 
tation rule to the employees’ lunch 
period even though lunch time was 
compensated time,™ that a published 
unlawful solicitation rule violated the 
act even though it had never been 
applied ** and that a valid no-solici- 
tation rule could not be used to effec- 
tuate an unlawful objective.’® 
Within several years, however, it 
had become apparent that a major legal 
problem would be that of relating 
Section 8(c) of the Taft-Hartley Act 
to the body of existing administrative 
law concerning solicitation. Section 
&8(c), it will be recalled, provided that 
an employer could express his views 
about unions as long as the expres- 
sion contained neither threat of re- 
prisal or force nor promise of benefit. 
The specific question that thrust it- 
forward can be summarized as 
Could an employer who had 


self 
follows: 
promulgated a_ valid 
rule use the working place during 
working hours as a forum for an 
expression of antiunion views? 

As noted above, the Bonwit Teller de- 
cision held that the employer couldn't 
have it both ways. In department stores, 
at least, the employer could campaign 
against the union during working hours 
or he could promulgate a valid no- 


no-solicitation 





* Bonwit Teller, Inc. v. NLRB, 21 Lapor 
Cases 9 67,025, 197 F. 2d 640 (CA-2). 

“7. F. Sales Company, 82 NLRB 137 
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solicitation rule. In subsequent cases, 
the NLRB expanded the scope of 
Bonwit Teller by applying it to in- 
dustrial firms generally, and also by 
applying an equal-opportunity princi- 
ple even when a no-solicitation rule 
was absent.’ In other words, an em- 
ployer who convened his employees 
for the purpose of delivering an anti- 
union speech was required to give the 
union an opportunity to reply under 
the same circumstances. 


3y 1953 important changes had taken 
place in the membership composition 
of the NLRB, and in the Livingston 
Shirt case the Bonwit Teller doctrine 
was overruled.’* After determining 
that the company’s no-solicitation rule 
was valid, the Board held that the 
firm was under no obligation to grant 
the union’s requests for an oppor- 
tunity to reply to an antiunion speech 
on company time. “ in the ab- 
sence of either an unlawful broad no- 
solicitation rule (prohibiting union 
access to company premises on other 
than working time) or a privileged 
no-solicitation rule (broad, but not 
unlawful because of the character of 
the business), an employer does not 
commit an unfair labor practice if he 
makes a preelection speech on com- 
pany time... and denies the union’s 
request for an opportunity to reply.” 


The Livingston Shirt decision an- 
swered the question of the relation- 
ship between Section 8(c) and the 
Board’s solicitation doctrines. The 
employer speech privilege was to be 
grafted onto the body of administra- 
tive law with no conditions attached 
except in the special case of the retail 
department store. At this time Board 
policy seemed reasonably clear, but 
subsequent developments beclouded 
the issue again. 


In the Nutone and Avondale Mill 
cases a novel question was posed: ” 
Was it an unfair practice for an em- 
ployer to enforce an otherwise valid 
no-solicitation rule during working 


hours at a time when the employer, 
engaged in antiunion solicitation, was 
committing unfair labor practices? 


In the former case the Board was 
unable to find a difference between 
the circumstances of that dispute and 
those in Livingston Shirt. Rejecting 
the General Counsel’s argument that 
unfair labor practices of employers 
convert otherwise protected opinions 
and views into unfair labor practices, 
the Board found “no warrant . . . to 
enjoin the Respondent from conduct 
which the law expressly protects 
merely because it is engaged in acts 
which are unlawful and which it will 
be required to discontinue.” In Avon- 
dale Mills the NLRB found that the 
employer had violated the law, since 
he had invoked the no-solicitation 
rule for the purpose of interfering 
with and coercing employees in the 
exercise of their legitimate organiza- 
tional rights. 

Considering both cases together in 
NLRB v. United Steelworkers of 
America, a Supreme Court majority 
upheld the Board’s Nutone decision 
and reversed the findings in Avondale 
Miils.° Justice Frankfurter, who 
wrote the majority decision, made 
two major points: (1) In neither case 
had the union requested the employer 
to make an exception to the com- 
pany’s rule prohibiting prounion 
solicitation. The employer was not 
obliged to offer the use of his facilities 
for prounion solicitation voluntarily 
and without any request. (2) No at- 
tempt made in either case to 
show the no-solicitation rule 


was 
that 





“The details of this development have 
been treated quite extensively in the recent 
literature. See, e.g., Richard Mittenthal, 
“Employer Speech—A Life Cycle,” 5 Lasor 
Law Journav 101 (February, 1954). 
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diminished the ability of the labor 
organization involved to carry its 
messages to the employees. While 
the rules had the effect of closing off 
one channel of communication, the 
Taft-Hartley Law did not require 
that labor organizations be protected 
in the use of every possible means 
of communication simply because the 
employer was using it. In the light 
of the above reasoning, Frankfurter’s 
closing comments can only be de- 
scribed as cryptic: “We do not at all 
imply that the enforcement of a valid 
no-solicitation rule by an employer 
who is at the same time engaging in 
antiunion solicitation may not con- 
stitute an unfair labor practice. All 
we hold is that there must be some 
basis, in the actualities of industrial 
relations, for such a finding.” 

In his dissent Chief Justice Warren 
attempted to answer Frankfurter’s 
points directly. In the Avondale Mills 
case, the evidence indicated that the 
company had promulgated the anti- 
solicitation rule to keep the union out 
of the plant. To conclude, then, that 
the rule did not violate the act be- 
cause the union did not request that 
the company modify the rule was, in 
Warren’s words, “a slender reed.” 
Frankfurter’s second point, Warren 
felt, skirted the issue. The question 
did not concern the validity of a no- 
solicitation rule if fairly applied, but 
rather the fact that it was not fairly 
applied because of its link to a cam- 


paign of coercion. Judgments on the 


validity of both practices—enforce- 
ment of a no-solicitation rule and co- 
ercive antiunion  solicitation—were 


not separable. 


Conclusion 

A brief history of the evoiution of 
NLRB doctrine concerning solicita- 
tion at the workplace is instructive in 
several respects. First, and obviously, 
it provides a good illustration of how 


Working Time 


some of the earlier legal advantages 
of labor organizations have been 
whittled away. The original Board 
admonition, “working time is for 
work,” has been amended in a signi- 
ficant Working time is for 
work except in those situations where 
the employer chooses to use such 
time for antiunion efforts. 


sense. 


It should be noted that the original 
rationale underlying solicitation pol- 
icy has also changed. Union solicita- 
tion at the workplace and on working 
time was not tolerated because of its 
effect upon productive efficiency. In- 
sofar as unions are concerned, the 
efficiency criterion has been main- 
tained. An employer, however, is 
now free to decide that productive 
efficiency is, for him, secondary to 
antiunion solicitations. The tenable- 
ness of the latter proposition is open 
to debate. Within the framework of 
existing statutory law, one might de- 
fend an opposite conclusion, namely. 
that once an employer has placed 
priority upon the question of union- 
ization the double standard should be 
removed. 


The fact that unions have lost some 
part of their one-time legal advan- 
tages has been well developed in 
recent literature and the point need 
not be further belabored here. The 
changing policies regarding solicita- 
tion illustrate several other signifi- 
cant legal developments, however. 

Unquestionably, the Supreme Court 
decision in NLRB v. United Steel- 
workers of America will create a con- 
siderable amount of confusion. It is 
not clear, for instance, as to precisely 
what conditions require that a union 
request that an employer relax his 
no-solicitation rule. Apparently it is 
settled law that a nondiscriminatory 
rule barring solicitation on company 
property during working time is valid 
and that an employer may use such 
time for antiunion efforts. The Frank- 


725 








Like the course of the heavenly 
bodies, harmony in national life is 
a resultant of the struggle between 
contending forces. In frank expres- 
sion of conflicting opinion lies the 
greatest promise of wisdom in gov- 
ernmental action; and in suppres- 
sion lies ordinarily the greatest peril. 
—Justice Louis D. Brandeis, in Gil- 
bert v. Minnesota, 254 U. S. 325, 
338, 41 S. Ct. 125, 129 (1920). 





furter admonition, consequently, can 
only be relevant in those situations 
where an employer is committing an 
unfair labor practice. This means 
that the suggested guide for appro- 
priate union procedure requires that 
the union assume the burden of in- 
terpreting the legality of employer 
conduct. 

It is also not clear as to what rela- 
tionships, if any, exist between 
Frankfurter’s first and second points. 
Assume that a labor organization re- 
quests that an employer relax his 
no-solicitation rule and that the em- 
ployer refuses. Would it still be nec- 
essary to demonstrate that the union 
lacked effective alternative means of 
communication with the employees 
or would the employer’s refusal be 
sufficient to justify a finding that the 
no-solicitation rule was discrimina- 
tory? Furthermore, if the Court’s 
decision concerning the need to inves- 
tigate the “actualities of industrial 
relations” is interpreted literally, the 
NLRB has been handed a complex 
and huge problem in quantitative 
measurement. 


If the law has become confused, 
the reason, at bottom, must be found 
in the confusion of the basic statute. 
The Taft-Hartley Law has a hodge- 
podge of purposes and there is little 
hint as to priority among the some- 
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times conflicting purposes. Appar- 
ently the Board and the courts have 
placed priority upon employer rights 
as defined in Section 8(c) to the ex- 
tent of maintaining such rights in the 
face of simultaneous illegal conduct. 
A diametrically opposite conclusion 
could be defended as being consistent 
with the Taft-Hartley Law. 


A final point to be made here con- 
cerns the proliferation of detail in 
administrative law. After the Wagner 
Act was passed it was inevitable that 
a vast web of administrative law 
would be spun. The broad wording 
of the statute had to be applied to the 
vast variations in types of labor-man- 
agement relations or what, in cur- 
rently popular terminology, are called 
industrial relations systems. Devel- 
opment of policy concerning the 


essentially simple subject of solicita- 
tion at the workplace necessitated 
over 100 NLRB rulings and at least 
a dozen important court decisions. 


Since the area of the law has be- 
come one of the sites of the labor- 
management contest, the law has 
been forced to deal more and more 
with the minutiae of conflict. Thus, 
what began as a legitimate effort to 
adapt policy to the special circum- 
stances of the retail department store 
ended as a squabble over aisles, cor- 
ridors, escalators and rest rooms. A 
law originally designed to encourage 
bargaining has tended, in many in- 
stances, to encourage the parties to 
seek the favors of the law rather than 
to resolve mutual problems through 
negotiations. 


A continuation of this trend can 
only mean that eventually a clumsy 
and elaborate network of law will 
condition the very minor details of 
the labor-management relationship. 
30th labor and management would 
be well advised to consider the im- 
plications of such a development. 


[The End] 
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Recognition and Organizational 
Picketing Under Amendments 
to the Taft-Hartley Act 


By THOMAS J. McDERMOTT 





The true role of the lawyer is to mold rather than to find the law, 
and the questions to arise from daily living with the proscriptions 
of this act offer the lawyer a challenging opportunity for it will 
be some time before answers are known through the judicial process. 
The material in this article was originally presented by the author 
at the Labor Relations Institute of Marquette University Law School. 





aa! ta Labor-Management Reporting and Disclosure Act of 1959 
. . . goes beyond the Taft-Hartley Act to legisiate a compre- 
hensive code governing organizational strikes and picketing and draws 
no distinction between ‘organizational’ and ‘recognitional’ picketing. 
While proscribing peaceful organizational strikes in many situations, 
it also establishes safeguards against the | Labor] Board’s interference 
with legitimate picketing activity.”? Thus did the Supreme Court in 
its recent Curtis decision summarize the purpose and the scope of the 
amendment to the Taft-Hartley Act which is known as Section 8 
(b)(7). My task in this article is to develop and expand the Supreme 
Court’s summary in the light of the statutory language, of the legisla- 
tive history and of the judicial authority so far available. In doing so 
one should be mindful that Section 8(b)(7), although a major step in 
an evolving pattern of regulation of union conduct, is nonetheless only 
one of many interwoven sections in a complex social statute. One 
should also remember that in enacting labor legislation the ultimate 
purpose of the Congress is to fashion a coherent national labor policy 
and not merely to strike at particular abuses. 

The language of Section 8(b)(7) makes it an unfair labor practice 
for a labor organization or its agents “to picket or cause to be pick- 
eted, or threaten to picket or cause to be picketed, any employer where 
an object thereof is forcing or requiring an employer to recognize or 
bargain with a labor organization as the representative of his em 
ployees, or forcing or requiring the employees of an employer to ac- 
cept or select such labor organization as their collective bargaining 
representative, unless such labor organization is currently certified as 
the representative of such employees,” and unless certain specified 





‘NLRB v. Teamsters, Local 639, 39 LABOR CASES § 66,351, 362 U. S. 274 (1960). 
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conditions, discussed hereafter, are 
met. The choice of language by the 
Congress is significant. 

The use of the terms “to picket 
or cause to be picketed, or threaten 
to picket or cause to be picketed” 
appear to make Section 8(b)(7) ap- 
plicable only to picketing and not to 
strike activity as such or to other 
forms of union activity. Thus, a strike 
for recognition unaccompanied by 
picketing would not be encompassed 
by the section. Nor would the section 
reach a situation where a union uses 
consumer boycott techniques short of 
picketing—for example, oral or written 
appeals—for the purpose of forcing 
recognition. While the Supreme Court 
did use the phrase “organizational 
strikes” in the summary of Section 
&(b)(7) that I quoted at the outset, | 
am inclined to believe that the Court 
had in mind strikes accompanied by 
picketing, which was the situation in 
the Curtis case. 


The use of the term “an employer” 
in Section &8(b)(7) extends the sec- 
tion to both primary and secondary 
picketing, although the section is 
principally designed to reach primary 
picketing. Of course, the need for 
Section 8(b)(7) in secondary situa- 
tions is somewhat academic, since 
secondary picketing is now adequate- 


ly covered by the amended Section 
8(b) (4) of the Taft-Hartley Act. The 
use of the term “an object’? makes 
Section 8(b)(7) applicable to any sit- 
uation where the picketing has an il- 
legal objective, regardless of whether 
the picketing may also have other 
legitimate objectives. 


The phrase “forcing or requiring an 
employer to recognize or bargain with 
a labor organization” proscribes rec- 
ognition picketing. The language 
used is sufficiently broad to encom- 
pass picketing not only for exclusive 
recognition but also for a lesser form 
of recognition, such as a member’s 
only contract. The language is also 
broad enough to reach picketing for 
recognition by a majority union, pro- 
vided it is not certified, as well as 
picketing by a minority union, Thus, 
in the Charlton Press case,? involving 
an injunction proceeding against the 
International Typographical Union, 
the court expressly rejected the con- 
tention that majority status is itself a 
defense to a violation of Section 8 
(b)(7). 

The phrase “forcing or requiring 
the employees of an employer to ac- 
cept or select such labor organization 
as their collective bargaining repre- 
sentative” proscribes organizational 
picketing. Does Section 8(b) (7) pro- 





? Greene v. Typographical Union and Local 
285 (Charlton Press, Inc.), 39 Lapor Cases 
{ 66,109 (DC Conn., 1960); see, also, McLeod 
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scribe all forms of organizational 
picketing—the coercive kind and the 
informational kind, or only the former? 
The same question is to be asked of 
recognition picketing. That Section 
8(b)(7) reaches coercive organiza- 
tional or recognition picketing is 
clear. The instance of picketing most 
frequently given in the legislative his- 
tory is where a “stranger” or minority 
union seeks by the sheer pressure of 
a picket line to compel the employer 
to grant recognition or the employees 
to join the union, irrespective of his 
or their wishes. 

But suppose that the union in good 
faith seeks by its picketing not to 
“strong-arm” but merely to persuade 
the employer to grant recognition or 
the employees to join. Can this pick- 
eting be regarded as for the object of 
“forcing or requiring’ the employer 
to grant recognition or “forcing or re- 
quiring” the employees to join? The 
answer appears to be “yes” in both 
cases, with the possible exception of 
the situation covered by the second 
proviso to Section 8(b)(7)(c) which 
will be discussed later. 

The reasoning for this conclusion is 
as follows: Picketing, irrespective of 
the union’s motive, exerts pressure on 
both employer and employees alike, 
because it tends to invite action which 
disrupts or curtails the employer’s 
operations and thereby jeopardizes 
the employer’s business and the em- 
ployees’ livelihood. Picketing also 
exerts pressure particularly on em- 
ployees because it compels them to 
choose between honoring and ignor- 
ing the picket line, a decision which 
may or may not have inconvenient, if 
not unpleasant, consequences. Hence, 
the foreseeable and necessary effect of 
any organizational or recognition 
picketing is restraint and coercion. 

This being so, it must follow that 
the ultimate objective, rather than the 


immediate purpose, of the picketing is 
the touchstone of Section 8(b)(7). 
The determinative question, then, is: 
What does the union seek to obtain 
in the end by picketing? It is not: 
What part of the employer or em- 
ployees does the union seek to influ- 
ence—their intellects or their fears? 
Otherwise Section 8(b)(7) would be- 
come a legislative nullity, The sec- 
tion was enacted, as the court pointed 
out in the Charlton Press case, “to 
provide for the orderly resolution of 
disputes over representation of em- 
ployees by requiring that such ques- 
tions be settled by a proper tribunal 
rather than through coercive activi- 
ties by the antagonists.” * But this 
purpose of Congress would be achieved 
in relatively few cases if, in order to 
establish a violation of Section & 
(b)(7), independent proof had to be 
adduced that the union meant the 
picketing to have its natural effect of 
coercing the employer or employees. 
In sum, the Congressional intent to 
free employers and employees of the 
pressure of organizational or recogni- 
tion picket lines requires that pick- 
eting be deemed to be for an object 
prohibited by Section 8(b)(7), if the 
union seeks either to persuade or to 
compel the employer to recognize it 
or the employees to join it. 

However, even though picketing is 
for an object forbidden by Section 
&(b) (7), 
tion if the union is currently certified 
the 
Does this exception encom- 


it does not violate the sec- 


as the representative of em- 
ployees. 
pass the situation where the picketing 
union is not certified, but has a con 
tract with the employer which would 
bar an election? The answer appears 
to be “yes” for the following reason: 
The Labor Board and the courts hold 
that during the term of a contract 


which is a bar the employer must, ab- 


sent unusual circumstances, continue 





* Cited at footnote 2. 
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to recognize and to bargain with the 
incumbent union although it is not 
certified. If the employer should re- 
fuse to do so, and the union pickets, 
the Board would be disposed to view 
the picketing as solely for the object 
of protesting the employer’s unfair 
labor practice. To the extent that the 
union may be said to be seeking rec- 
ognition, such would not be a true 
and independent object of the picket- 
ing, inasmuch as no question concern- 
ing representation would exist and 
the union would be entitled to recog- 
nition as a matter of law. 


Effect of State Certification 


Another question is: Does certifi- 
cation by a state agency’ immunize 
picketing under Section 8(b)(7)? 1 
believe that the answer is “yes,” if 
the Labor Board would otherwise rec- 
ognize the certification. Section 8 
(b)(7) uses the term “currently certi- 
fied,’ whereas Sections 8(b)(4)(B) 
and 8(b)(4)(C), which also regulate 
recognition picketing, speak of “cer- 
tified under the provisions of Section 
9” of the Taft-Hartley Act, and there- 
by restrict their applicability to cer- 
tification by the Labor Board. It 
would seem that if Congress intended 
a similar restriction upon Section 8 
(b)(7), it would have used similar 
or equivalent language. Moreover, 
the Labor Board holds that where a 
union is certified by a state agency, 
such certification will be accorded the 
same status as a certification by the 
Board with respect to the employer's 
duty to bargain and to the applica- 
bility of the one-year certification 
rule, the one-year election rule and 
the Board’s contract-bar rules, The 
same view must be taken where Sec- 
tion 8(b)(7) is involved, or the status 
accorded a state certification would 


be vitiated. Such was the holding of 
the court in the recent Fowler Hotel 
case.* 

But suppose that a union has neither 
a certification nor a contract, and that 
the employer unlawfully refuses to 
recognize it. To illustrate: A union 
requests recognition on the basis of a 
card check which clearly establishes 
majority status. The employer re- 
fuses in the context of unfair labor 
practices designed to dissipate the 
union’s majority and to prevent a free 
election. The union begins to picket 
for recognition and, meanwhile, files 
a Section 8(a)(5) charge against the 
employer. The latter counters by fil- 
ing a Section 8(b)(7) charge against 
the union. Assuming that the 8(b) (7) 
charge has merit, will the Labor 
Board process the charge and seek to 
enjoin the picketing? 

The answer appears to be “no.” It 
is my understanding that the Board 
will defer action on the 8(b)(7) charge 
pending investigation of the 8(a)(5) 
charge. If the latter has merit and a 
complaint issues alleging an unlawful 
refusal to bargain, the 8(b)(7) charge 
will be dismissed as will be any peti- 
tion filed by the employer or another 
union. Meanwhile, the picketing may 
continue pending the outcome of the 
8(a)(5) proceeding. 

Although it is difficult to square the 
Board’s position with the wording 
and legislative history of Section 
10(1), discussed hereafter, which in- 
dicate that the only employer unfair 
labor practice available as a defense 
to an 8(b)(7) charge is a violation of 
Section 8(a)(2), the Board’s position 


appears to be sound and sensible. The 
unlawful-refusal-to- 


“bases” of an 
bargain proceeding under Section 8 
(a)(5) and an unlawful-recognition- 
picketing proceeding under Section 8 
(b)(7) mutually 


are inconsistent, 





*Getreu v. Bartenders and Hotel and Res- 
taurant Employees, Local 58 (Fowler Hotel, 
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since the latter presupposes that the 
union is not lawfully entitled to rec- 
ognition or at least that the employer 
may lawfully withhold recognition 
pending the Labor Board’s resolution 
of the representation question in issue. 
Moreover, if the Board were to apply 
Section 8(b)(7) to the given situation, 
its action would be a futile gesture. 
The 8(a)(5) charge, if meritorious, 
would block the holding of an election 
and would cause the dismissal of a 
petition filed by the picketing union 
to meet the requirements of Section 
8(b)(7)(C) discussed hereafter. 

And this brings us to the conditions 
set forth in subparagraphs (A), (B) 
and (C) of Section 8(b)(7). Subpara- 
graph (A) proscribes picketing for 
the forbidden objectives “where the 
employer has lawfully recognized in 
accordance with this Act any other 
labor organization and a question con- 
cerning representation may not ap- 
propriately be raised under section 
9(c) of this Act.” Secretary of Labor 
Mitchell, in his statement to the Senate 
Labor Committee, said Section 8(b) 
(7)(A) would not bar picketing: 


“'. , if the incumbent union (a) 
was a minority union (a union not 
designated as bargaining representa- 
tive by an uncoerced majority of the 
employees), (b) was dominated or as- 
sisted by the employer, (c) had estab- 
lished its majority status by fraudulent 
means, (d) had an existing contract 
which contained an illegal union se- 
curity provision, (e) had an existing 
contract which had been in effect for 
more than two years, or (f) had suf- 
fered a schism because of its parent 
organization’s expulsion from the 
AFL-CIO on grounds of corruption 


or Communist domination.” ® 


In short, a union may picket for 


recognition or organizational pur- 


poses, although the employer has rec- 
ognized another union, if the other 
union is a minority union or a Section 
8(a)(2) union or if its contract would 
not bar the holding of an election. 
The length of the picketing, however, 
would be limited by the conditions 
specified in subparagraph (C) of Sec- 
tion 8&(b)(7) described hereafter. 
Moreover, if the union being recog- 
nized has been certified by the Labor 
Board, the picketing would violate 
Section 8(b)(4)(C) even though the 
aforementioned defenses would be 
available under Section 8(b)(7)(A). 
The Labor Board interprets Section 
8(b) (4) (C) protecting an out- 
standing certification against collat- 
eral attack through picketing, and 
nothing in the language or the legis- 
lative history of Section 8(b) (7) indi- 
cates that Congress intended to 
reverse or to amend the Board's 
interpretation. 


as 


Subparagraph (b) of Section 8 
(b)(7) proscribes recognition or or- 
ganizational picketing “where with- 
in the preceding twelve months a 
valid election under section 9(c) of 
this Act has been conducted.” As 
explained by Secretary of Labor Mit- 
chell, Section 8(b)(7)(B) “would be 
operative for the most part when the 
election had resulted in the certifica- 
tion of no union. If the election had 
resulted in the certification of another 
union, picketing for recognition would 
presently be barred under Section 
8(b)(4)(C). If the picketing resulted 
in the certification of the picketing 
union, picketing by the union would 
be permissible as being directed against 
the employer's unfair labor practice 
of refusal to recognize and bargain 
with it.” ® 

Thus, a union which loses a valid 
election cannot picket for recogni- 
tion or organizational purposes within 








* Hearings before the Subcommittee on 
Labor, United States Senate, on S. 505, 86th 
Cong., Ist Sess., p. 409. 
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12 months after the conduct of the 
election. If objections to the election 
are filed, the union can continue to 
picket until the objections are ruled 
on; but if they are overruled, the 12- 
month period runs, as in the case of 
the one-year election rule under Sec- 
tion 9(c)(3), from the date of the 
election and not from the date of deci- 
sion on the objections.’ 


Suppose the union loses the elec- 
tion and thereafter, but before the 
expiration of the 12-month period, ac- 
quires majority support. Can it then 
picket for recognition? The answer 
would appear to be “no.” Senator 
Cooper proposed an amendment which 
would have explicitly permitted this 
result, and it passed the Senate. But 
the version which passed the House 
contained no such qualification, and 
the House version was adopted by the 
Congress.* Suppose, further, that a 
union which was not on the ballot in 
the election had at the time, or there- 


after, acquired majority support. May 
it picket for recognition during the 


12-month period? The answer is 
“no,” because any valid election with- 
in 12 months bars picketing by any 
union.® 

Subparagraph (C) of Section 8 
(b)(7), subject to two provisos dis- 
cussed hereafter, proscribes recog- 
nition or organizational picketing 
“where such picketing has been con- 
ducted without a petition being filed 
within a reasonable period of time 
not to exceed thirty days from the 
commencement of such picketing.” 


Thus, if the picketing is not otherwise 
proscribed by Section 8(b)(7)(A) or 
by Section 8(b)(7)(B), a union may 
picket for recognition or organiza- 
tional objectives for a reasonable pe- 
riod of time, not to exceed 30 days. 
If no petition is filed within that time, 
the picketing must stop. If, however, 
a timely petition is filed, the picketing 
may continue until an election has 
been held and the results are certified. 
Once that occurs, the picketing then 
becomes subject to the limitations of 
Section 8(b)(7)(B), and also of Sec- 
tion 8(b)(4)(C) in the event that an- 
other union has been certified. The 
petition called for by Section 8(b) (7) 
(C) may be filed by the union, by the 
employer, by one or more employees 
or by a third party. 


The Question of Time 


What constitutes a reasonable pe- 
riod of time? Or, to state the question 
in the negative, what is an unreason- 
able delay in filing a petition? The 
answer depends on the nature of the 
employer's operations, on the circum- 
stances of the picketing and on the 
consequences of the picketing. Where 
the picketing was characterized by 
violence, one court has held that ten 
days is an unreasonable delay.’® In 
another case involving a daily news- 
paper, the court ruled that 15 days 
was an unreasonable delay.’ In still 
another case where the employer sold 
and distributed automotive parts and 
accessories and where the picketing 
did not stop deliveries, the court indi- 





*See hearings cited at footnote 5, p. 241. 
See, also, Macatee, Inc., 127 NLRB, No. 93. 
There the NLRB rejected the trial exam- 
iner’s recommended order which would have 
required the respondent union to cease 
and desist from recognition picketing under 
Sec. 8(b)(7)(B) so long as the Board’s 
certification of results remained in force 
and effect. The Board limited the cease and 
desist order to a period of one year fol- 
lowing the date of the election. 
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*See 105 Congressional Record 5963-5965 
(April 24, 1959), Sec. 708(a)(7)(B) of S. 
1555, as passed by the Senate. 

*See 105 Congressional Record A7915; 
hearings cited at footnote 5, p. 421 (ques- 
tion 36). 

* Cuneo v. United Shoe Workers of Amer- 
ica, AFL-CIO, 39 Lapor Cases § 66,272 (DC 
N. J., 1960). 

“Elliot v. Sapulpa Typographical Union 
No. 619, ITU, 38 Lasor CAses § 66,020 (DC 
Okla., 1959). 
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cated that 27 days was a reasonable 
period within which to file a petition.’” 
On the other hand, where the picket- 
ing interfered with deliveries, the 
courts have deemed it to be a factor 
shortening the period within which a 
petition must be filed.” 

Suppose that a petition is not filed 
at all or that it is not filed within a 
reasonable period of time. What hap- 
pens? Nothing insofar as Section 8 
(b)(7) is concerned, unless a charge 
alleging a violation of Section &(b) 
(7)(C) is filed, Absent such a charge, 
a petition, if filed, will be processed 
under Section 9(c) like any other 
representation petition. The Labor 
3oard holds that the filing of a charge 
is a prerequisite to an expedited elec- 
tion under Section 8(b)(7)(C).7* This 
position, although open to question, 
seems to reflect the intent of the Con- 
gress and is likely to receive the ulti- 
mate approval of the courts. 

But assume that such a charge has 
been filed. Then what happens? If 
upon investigation the Labor Board’s 
regional director finds that the charge 
is without merit, in that the picketing 
is not for recognition or informa- 
tional objectives, he will dismiss the 
charge regardless of whether or not a 
timely petition has been filed.® A 
petition, if filed, will be processed 
under the regular provisions of Sec- 
tion 9(c),’* and the picketing may 
continue unless it causes a stoppage 
of deliveries. If it does, the picketing 
then becomes unlawful. 


If, on the other hand, the regional 
director finds that the charge is meri- 
torious and further finds that a peti- 
tion has not been filed within a 
reasonable period of time, he will in- 


stitute unfair labor practice proceed- 
ings and will process the petition 
under the regular provisions of Sec- 
tion 9(c). Meanwhile, he will seek an 
injunction pursuant to Section 10(1) 
of the Taft-Hartley Act. This section 
authorizes injunction proceedings in 
Section 8(b)(7) cases, whether sub- 
paragraph (A), (B) or (C) is in- 
volved, except where “a charge against 
the employer under section 8(a) (2) 
has been filed and after the prelimi- 
nary investigation, . . . [the regional 
director] has reasonable cause to be- 
lieve that such charge is true and that 
a complaint should issue.” In the 
latter event the regional director may 
continue with the unfair labor prac- 
tice proceedings, but he may not seek 
an injunction to stop the picketing. 

Nor may the regional director seek 
an injunction where a petition has 
been filed within a reasonable period 
of time, although he finds that the 
Section 8(b)(7)(C) charge otherwise 
has merit. Instead, the regional di- 
rector suspends further proceedings 
on the charge and processes the peti- 
tion in accordance with the first 
proviso to Section 8(b)(7)(C)."" This 
provides that, upon the filing of a 
representation petition as called for 
by Section 8(b)(7)(C), “the Board 
shall forthwith, without regard to the 
provisions of Section 9(c)(1) or the 
absence of a showing of a substantial 
interest on the part of the labor or- 
ganization, direct an election in such 
unit as the Board finds to be appro- 
priate and shall certify the results 
thereof.” In sum, where a timely peti- 
tion is filed in the face of organiza- 
tional or recognition picketing, the 
Board must hold a prompt election 
without regard to whether the pick- 








™ McLeod v. Teamsters, Local 239, cited at 
footnote 2. 

“Cases cited at footnotes 10 and 11. 

“Secs. 102.73 and following, Rules and 
Regulations of the National Labor Relations 
Board, as amended November 4, 1959. 


Picketing Under Taft-Hartley Amendments 


”“ Work cited at footnote 14, Sec. 102.74. 
* See footnote 15. 
“Work cited at footnote 14, Sec, 102.75. 





eting union makes a 30 per cent show- 
ing of interest or claims to represent 
the employees in question. The Board 
must, however, determine the appro- 
priate unit and, absent an agreement 
of the parties, fix eligibility require- 
ments. 


May the Labor Board hold the elec- 
tion in advance of a hearing? The 
Board believes that it may ** and has 
so provided in its rules and regula- 
tions. These rules and regulations 
authorize the regional director, after 
he has completed his investigation, 
either to set the petition down for 
hearing or to direct an immediate 
election.’® In the latter event any 
party aggrieved may file with the 
3oard for special permission to appeal 
from the regional director’s determi- 
nation.”° If the petition is set down 
for hearing, the parties are not al- 
lowed to file briefs without the special 
permission of the Board; instead, 
they may state their respective legal 
positions upon the record at the close 
of the hearing.*t The Board has fur- 
ther expedited the election procedure 
under Section 8(b)(7)(C) by provid- 
ing that the regional director’s rulings 
on any objections or challenged ballots 
shall be final unless the Board grants 
special permission to appeal.?* Finally, 
where an election has been directed, 
the regional director dismisses the 
&(b)(7)(C) charge.” 


Suppose charges are filed alleging 
that the employer involved has dis- 
criminatorily discharged certain union 
supporters or has committed other 
unfair labor practices. The regional 
director investigates the charges and 
finds them meritorious. Will he pro- 
ceed with an election? The answer is 
“no” because the Labor Board will 





Down through the years Labor in 
this country has always considered 
itself as an integral part of the 
American community. We do not 
now nor have we ever thought in 
terms of an American proletariat. 

—George Meany 





not proceed with an election in the 
face of meritorious charges, on the 
ground that the employer’s conduct, 
if unlawful, would deny the em- 
ployees freedom of choice in the elec- 
tion. In such a situation the picketing 
may continue until the unfair labor 
practices have been remedied or other- 
wise disposed of, and a free election 
can be held. This delay, which may 
run from several months to a year 
or more, does tend to defeat the Con- 
gressional purpose of having elections 
under Section 8(b)(7)(C) held as 
quickly as possible, but it would be 
pointless for the Board to proceed 
with an election which would subse- 
quently have to be set aside because 
of the employer’s unfair labor prac- 
tices. The problem, however, can and 
should be narrowed by the Board 
taking a more realistic view as to 
what conduct by an employer will 
prevent a free election. At the present 
time the Board considers any unfair 
labor practice. no matter how trivial 
in nature or impact, a bar to an elec- 
tion. This view accords with the 
Board's position that laboratory con- 
ditions should prevail in representa- 
tion elections, but it scarcely reflects 
the realities of industrial life. 

This brings us to the second proviso 
to Section 8(b)(7)(C). This proviso 
states that “nothing in this subpara- 
graph (C) shall be construed to pro- 
hibit any picketing or other publicity 





* See Department and Specialty Store Em- 
ployees Union, Local 1265, v. Brown, 40 Lapor 
Cases § 66,429 (DC Calif., 1960), where the 
court refused to enjoin the Labor Board 
from conducting a prehearing election under 
Sec. 8(b)(7)(C). 


734 


* Work cited at footnote 14, Sec. 102.77(b). 
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** Work cited at footnote 14, Sec. 102.77 (c). 
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* Work cited at footnote 14, Sec. 102.81(a). 
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for the purpose of truthfully advising 
the public (including consumers) that 
an employer does not employ mem- 
bers of, or have a contract with, a 
labor organization, unless an effect of 
such picketing is to induce any indi- 
vidual employed by any other person 
in the course of his employment, not 
to pick up, deliver or transport any 
goods or not to perform any services.” 
In short, picketing which truthfully 
advises the public that a particular 
employer is nonunion may continue 
beyond a reasonable period of time— 
even beyond 30 days—although no 
representation petition has been filed, 
as long as it does not cause the em- 
ployees of other employers to refuse 
to cross the picket line. And this is 
true, although the picketing causes 
the public not to buy the employer’s 
products or causes his own employees 
not to go to work. 

The proviso presents three princi- 
pal questions for ultimate resolution 
by the Labor Board and the courts: 


(1) Suppose that the picketing 
union intends only to make an infor- 
mational appeal and not to stop deliv- 
eries, and takes every step possible to 
avoid such a stoppage. Nevertheless, 
one or more employees of other em- 
ployers refuse to cross the picket line. 
Does this result deprive the picketing 
of its immunity? I believe that the 
answer is “yes,” except in the situa- 
tion where the picketed employer or 
persons acting on his behalf connive 
with employees of other employers 
not to cross the picket line. Other- 
wise, one would have to interpret the 
term “effect” in the second proviso as 
“intended effect,” and for such inter- 
pretation there does not appear to be 
any warrant in either the language 
or the history of the proviso. 

(2) Suppose that the picket signs 
truthfully state that the employer is 
nonunion, but add some argumenta- 
tive remarks and some misstatements 
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or fabrications. Or suppose that the 
picket signs state that the employer 
does not have a contract with or em- 
ploy members of a labor organization, 
but whether he does is a matter of 
dispute. Does the publicity in either 
instance lose its immunity? I believe 
that the answer depends on the par- 
ticular facts and the specific circum- 
stances of each case. 
It seems obvious that Congress, 
aware as it must have been of the 
realities of industrial life and the high 
protection given by the Constitution 
to freedom of speech, did not intend 
to hold picketing unions to absolute 
truth, nor to restrict their picket signs 
to the precise words of the proviso, 
namely, that the employer “does not 
employ members of, or have a con- 
tract with, a labor organization.” Not 
even the law of libel and slander or 
the law of perjury exact so high or 
so unrealistic a standard. It seems 
more likely that Congress intended, 
and that eventually the Labor Board 
and the courts will adopt, a standard 
somewhat as follows: 


A picket sign will not be considered 
untruthful if (a) the words used may 
be fairly construed to mean that the 
employer does not have a contract 
with or employ members of a labor 


organization; (b) the question of 
whether he does entails not questions 
of fact but matters of opinion or legal 
conclusion; (c) the misstatements or 
fabrications relate only to incidental 
and not to material facts; (d) the 
misrepresentation of material facts is 
attributable to action on the part of 
the employer and not to the fault of 
the union; and (e) the argumentative 
remarks do not tend to mislead the 
public or other employees as to the 
truth of material facts. 

(3) Suppose that the picketing is 
informational within the meaning of 
the proviso but that, in addition, it 


has a recognition or organizational 
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object. Does the picketing become 
unlawful if it continues beyond a rea- 
sonable period of time without a peti- 
tion being filed? In the Fowler Hotel 
case Judge Swygert answered the 
question in the negative. Judge Swy- 
gert reasoned as follows: 


ae 


. itis... [the Labor Board's] 
position that the proviso has no appli- 
cation where ‘an object’ of the picket- 
ing is recognition or bargaining and 
is carried on under circumstances pro- 
scribed by Section 8(b)(7). I do not 
so interpret the statute. I think sub- 
paragraph (C) means that although 
‘an object’ of picketing may be bar- 
gaining, as it admittedly is in this 
case, it is immunized from the statute 
if ‘the purpose’ of such picketing is 
also truthfully to inform the public 
that the employer does not have a 
contract with the union and further 
if the picketing does not curtail pick- 
ing up, delivery or transportation of 
goods or the performance of services. 
It is difficult, if not impossible, to 
imagine any kind of informational 
picketing pertaining to an employer's 
failure or refusal to employ union 
members or to have a collective bar- 
gaining agreement where another ob- 
ject of such picketing would not be 
ultimate union recognition or bar- 
gaining. In most instances certainly 
the aim of such informational picket- 
ing could only be to bring economic 
pressure upon the employer to rec- 
ognize and bargain with the labor 
organization. To adopt [tke 
Labor Board’s| interpretation of sub- 
paragraph (C) would make the second 
proviso entirely meaningless.” ** 

However, Judge Bartels in the 
Stan-Jay case answered the question 
in the affirmative. He _ reasoned 
thusly : 

“Taken as a whole, the record pre- 
sents a substantial basis of believable 


evidence that the picketing after No- 
vember 13th has for an objective the 
‘forcing and requiring’ of Stan-Jay to 
recognize and bargain with the re- 
spondent. It is true that this picket- 
ing may also be informational or 
advisory in character and, as such, is 
permissible by the 1959 Act. How- 
ever, this is irrelevant if such picket- 
ing also has as one of its objectives 
an unfair labor practice. Neither 
the proviso in § 8(b)(7)(C), the First 
Amendment to the Constitution, nor 
the authorities cited justify non- 
coercive speech or picketing in fur- 
therance of an unlawful objective as 
described in the Act as amended. 
Congress did not intend by the gen- 
eral language in the proviso in § 8(b) 
(7)(C) to sanction that which it so 
expressly outlawed in the specific lan- 
guage immediately preceding the 
proviso.” *° 


Which Answer Is Right? 


Which answer will ultimately pre- 
vail—Judge Swygert’s or Judge Bar- 
tels’? One hesitates to predict, and 
understandably so in view of the pro- 
viso’s legislative history which is more 
of a weather vane than a compass. 


The proviso was inserted during 
the conference of the Senate and the 


Landrum-Griffin bill. 
the conference agree- 


House on the 
Shortly before 
ment was concluded, the Senate con- 
ferees, in a report to the Senate, 
explained the effect of Section 8(b) 
(7)(C) including its second proviso 
as follows: 

“The Senate bill would forbid rec- 
ognition or organizational picketing 
under two conditions: (i) When the 
employer has a contract with another 
bona fide union which is a bar to an 
election; and (ii) for 9 months after 





* Case cited at footnote 4. 
* McLeod v. Teamsters, Local 239, cited at 
footnote 2. See, also, Penello v. Retail Store 
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an election. The House bill extended 
the 9 months to 12 and added a third 
and fourth prohibition; (111) to pro- 
hibit all organizational picketing un- 
less the union could prove that it had 
the support of 30 percent of the em- 
ployees; and (iv) to prohibit organ- 
izational picketing after 30 days 
unless the union had filed a petition 
for an election. 

“The proposal omits point (iii) and 
accepts point (iv) of the House bill, 
except that picketing would be per- 
mitted to continue without a petition 
if it appealed only to the employees to 
join the union or the public not to 
patronize the nonunion establishment 
without causing truckers or the em- 
ployees of other employers to refuse 
to cross the picket line. 

“On organizational picketing then, 
we once again accept the House ver- 
for two 


sion propositions 


except 
which are fair and reasonable: 


“1. A union may use pickets in an 
effort to organize until there is an 
election in which the NLRB can de- 
termine the employees’ wishes. But a 
union which is stopping truck deliv- 
eries or other employees would not be 
allowed to avoid an election. 

“2. Picketing in the absence of a 
contract or an election, which has 
only the effect of notifying the public 
of non-union conditions and asking 
the employees to join the union would 


not be banned.” 7® 


*°105 Congressional Record 15906-15908 
(August 28, 1959). 

* 105 Congressional Record 16413 (Septem- 
ber 3, 1959). 

*It is clear, however, that the 
proviso does not apply to picketing under 
Sec. 8(b)(7)(A) or (B), if the picketing 
“organizational” or “recognition.” This 
conclusion is confirmed not only by the lan- 
guage of the proviso (that “nothing in sub- 
paragraph (C) shall be construed” etc.), 
which expressly limits its application to Sec. 
8(b)(7)(C), but also by the statements 
quoted above and particularly the statement 


second 


be 


Picketing Under Taft-Hartley Amendments 


Similarly, Senator Kennedy, during 
the debate on the Conference bill, 
stated : 


“The House bill would have for- 
bidden virtually all organizational 
picketing, even though the pickets did 
not stop truck deliveries or exercise 
other economic coercion. The amend- 
ments adopted in conference secure 
the right to engage in all forms of 
organizational picketing up to the 
time of an election in which the em- 
ployees can freely expréss their de- 
sires with respect to the choice of a 
bargaining representative. When the 
picketing results in economic pressure 
through the refusal of other em- 
ployees to cross the picket line, the 
bill would require a prompt election. 
Purely informational picketing can- 
not be curtailed under the Conference 
Report, although even this privilege 
would have been denied by the Lan- 
drum-Griffin measure.” *? 

The over-all meaning of these state- 
ments, particularly the emphasis on 
“organizational” and the silence on 
“recognition” picketing, seems to 
be that the second proviso was in- 
tended to give the union an unquali- 
fied right under Section &8(b)(7)(C) 


‘ 


to engage in “organizational” but not 
in “recognition” picketing, so long 
as no deliveries were stopped and the 
signs used were not untruthful.** 

On the other hand, there is also 
legislative history indicating that the 
proviso intended to 


was to apply 


of Representative Griffin that the proviso 
“pertains to subsection (C) only and there- 
fore consumer appeals for organizational or 
recognitional purposes are banned after an 
election.” (105 Congressional Record A7916 
(September 10, 1959).) But whether purely 
informational picketing is banned under Sec. 
8(b)(7)(A) or (B) is, of course, another 
question. In Alton Myers Brothers, Inc., 14- 
CP-1, the General Counsel of the Labor 
Board appears to have taken the position 
that such picketing is banned. The trial 
examiner held to the contrary. The case is 
now pending decision by the Board. 
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neither organizational nor recogni- 
tion picketing but only to what 
might be termed “standards” picket- 
ing. Thus, opponents of the Adminis- 
tration and the Landrum-Griffin bills, 
in an effort to show the reach of those 
bills, pointed out that they would 
prohibit a union from picketing an 
employer to advertise to the public 
the existence of substandard condi- 
tions.*? Moreover, these same persons 
were aware of the fact that, under the 
Labor Board’s Lewis Food decision,*° 
picketing for a lawful object can be 
transmuted into illegal picketing by 
finding another illegal object.*? In 
these circumstances, it is reasonable 
to conclude that the second proviso 
was inserted to make sure that, even 
though the opening paragraph of 
Section 8(b)(7) did not appear to 
reach standards picketing, such pick- 
eting would nevertheless not be 
brought in under a loose application 
of the “an object” test in the situation 
where a protest against substandard 
conditions was most defensible, that 
is, where the employer was not recog- 
nizing another union and there had 
not been a Board election within the 
preceding 12 months. 

The inference that the second pro- 
viso covers purely an appeal to the 
public respecting substandard condi- 
tions is indicated by other evidence. 
At times the legislative history speaks 
not only of organizational picketing, 
but also of “informational picketing,” 
thereby perhaps indicating a category 
of picketing which is for neither rec- 
ognition nor organizational purposes. 
Moreover, the comments by Michael 
Bernstein, Senate minority counsel, 
published in U. S. News & World 
Report, and later reprinted in the 
Congressional Record by Senator Gold- 


water, are as follows respecting the 
second proviso: 

“If the union makes it clear that 
it doesn’t fall under . [subsection 
A or B], the union may then picket 
indefinitely, provided its signs and 
its literature and its appeals make it 
plain that all it is seeking to do is 
to advise the consuming public that 
the employer does not employ union 
workers or that he has not got a 
collective-bargaining agreement with 
the union. It may not be for organi- 
zational or recognitional purposes.” *? 

Additional legislative history can 
be cited, but, like that already con- 
sidered, it is ambiguous and ambi- 
valent. Arguments can also be drawn 
from the statutory language but they 
are likewise inconclusive since the 
language lends itself to varying inter- 
pretations. It would seem then that, 
as of now, any answer is at best an 
educated guess. 

My guess is that the second proviso 
to Section 8(b)(7)(C) does not per- 
mit informational picketing for either 
organizational or recognition objec- 
tives, except where and to the ex- 
tent that such objectives are the 
incidental and indirect results of the 
picketing. In short, to come within 
the proviso, the picketing must seek 
directly to inform the public and not 
to organize the particular employees 
or to gain recognition from the par- 
ticular employer. The latter purposes 
may be the long-range goals of the 
union in that any union activity has 
for its ultimate purpose the advance- 
ment of the labor movement through 


organizing and recognition, but they 
may not be the present objectives 
without forfeiting the protection of 
the proviso. 


(Continued on page 780) 





See 105 Congressional Record 5952-5953 
(April 24, 1959) (Senator Kennedy); hear- 
ings cited at footnote 5, pp. 354-355, 362, 


413, 422. 
*Tewis Food Company, 115 NLRB 890. 
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The Legal Aspect of Strikes 


By WALTER L. DAYKIN 





This article emphasizes the effect of illegal strikes and analyzes 
the rules deduced from decisions which affect the re-employment 
status of strikers. The author is professor of labor and management 
at the College of Business Administration, State University of lowa. 





AY ANALYSIS of the recent labor legislation and the rulings of 
the judicial and semijudicial bodies authorized to interpret and 
apply these laws reveals that the right of workers to engage in strikes 
is not absolute or unlimited. For example, the Taft-Hartley Act spe- 
cifically outlaws strikes by government employees in Section 305. Any 
government employee who engages in a strike is to be discharged 
immediately ; and if he has civil service status, he forfeits this and is 
not eligible for re-employment for three years. Also this law, in Sec- 
tion 206, regulates strikes in industries that affect the public health 
and safety; and strikes to modify or terminate a contract without 
proper notification and recognition of the specified cooling off period 
are prevented in Section 8(d). In recent years the problem of the 
legality of strikes has become more complicated because of the de- 
velopment by the union of various types of concerted activities to 
realize their demands. These labor organizations have engaged in 
such harassing devices as slowdowns, partial strikes and hit-and-run 
strikes. These devices maximize the cost of refusal to concede to the 
union’s demand on the part of management, and minimize the cost to 
the union. 

It is recognized that within a limited sense the right of employees 
to strike to elevate their status is still protected in the laws. In 
interpreting the laws, the National Labor Relations Board and the 
courts have been obligated to determine when a strike or a work 
stoppage is legal and when it is unprotected by the statutes involved. 
Furthermore, these legal agencies are also required to determine the 
effects of illegal strikes upon the employment status of the striking 
employees and upon collective bargaining. 

A survey of the decisions rendered reveals that employees can 
legitimately engage in economic strikes, such as strikes to increase 
their wages, shorten their hours and obtain union recognition. Such 
strikers are to retain their status of employees unless they are perma- 
nently replaced. When this occurs, the economic strikers are in a 
position of applicants for jobs or for new employment. Consequently, 
the statutory rights of economic strikers to re-employment are con- 
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ditioned by the employer’s right to 
operate his plant by making replace- 
ments. Therefore, it has been estab- 
lished that economic strikers are not 
entitled to immediate reinstatement 
to their jobs after making the proper 
application if their jobs have been 
legally filled before the end of the 
strike. So the employer does not 
violate the statute by failing to recall 
economic strikers who have _ been 
permanently replaced before applying 
for reinstatement, or by discharging 
them if they had been replaced before 
they were discharged.’ However, the 
employer cannot discharge these strik- 
ers before their jobs are permanently 
filled, or refuse to re-employ them 
if they make proper applicaticns for 
vacant jobs, if they have not been 
guilty of engaging in any illegal or 
unprotected activities during the 
strike. Also, while permanently re- 
placed economic strikers are not en- 
titled to immediate reinstatement, the 
employer is required to hire them as 


new employees if jobs are available 
and they apply for unconditional em- 
ployment.? 

In the recent Wilson Company, In- 
corporated and Packinghouse Workers 
case, an arbitration board was desig- 
nated by the company and the union 


to decide the status of 
strikers.* The majority of this board 
ruled that the strikers and the new 
employees hired during the strike were 
to be given jobs, without any dis- 
crimination, in terms of the seniority 
right provisions that had been con- 
trolling in the plants before the strike 


displaced 


was called. Employees for whom no 
jobs were immediately available were 
to be placed on a layoff list and re- 
called in terms of their seniority. Any 
striker who was guilty of unlawful or 
unprotected conduct during the strike 
was not to be given a job or placed 
on the recall list, Obviously, this de- 
cision placed the workers who re- 
placed the strikers at the bottom of 
the employment and recall lists. 


The matter of the voting rights in 
elections of economic strikers and 
their replacements has undergone 
some changes in terms of the statutes 
and the decisions of the Board. At 
first the Board decided that only the 
strikers, and not the replacements, 
had the right to vote because the 
statute protected the employment status 
of economic strikers, and the job rights 
of the replacements were doubtful.’ 
However, a few years later the Board 
permitted both the strikers and the 
persons hired to replace them to vote 
in an election when the strike was 
still current, because both groups had 
legal claims to the available positions.* 
Then in 1947 Section 9(c) (3), incor- 
porated in the Taft-Hartley Act, stated 
that striking workers who had lost 
their reinstatement rights were not 
eligible to vote. However, Section 
702 of the Labor-Management Report- 
ing and Disclosure Act of 1959 permits 
economic strikers who are not en- 
titled to reinstatement to vote, under 
the Board’s regulations, in elections 
conducted within 12 months after the 
start of the strike. The unions now 
contend that this section protects the 





*NLRB v. Mackay Radio and Telegraph 
Company, 1 Lapor Cases § 17,034, 58 S. Ct. 
904 (1938). Bartlett-Collins Company, 110 
NLRB 395 (1954). Anderson, Clayton and 
Company, 120 NLRB 1208 (1958). Pine /n- 
dustrial Relations Committee, Inc., 118 NLRB 
1055 (1957). Economy Stores, Inc., 120 
NLRB 1 (1958). 

> NLRB v. United States Cold Storage Cor- 
poration, 23 Lapor Cases {| 67,547, 203 F. 2d 
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163 (1941). 
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How brilliant would the modern 
world be if man’s incredible tech- 
nology were made a true _instru- 
ment for his spiritual perfection, if 
our machines and buildings and 
roads and drugs and businesses 
and labor unions and everything 
else were made a part of a great 
human offertory. 

—James P. Mitchell 





employment status of economic strikers 
and gives them a legal claim on their 
old jobs, especially during the 12- 
month period. 

In the case of an unfair labor prac- 
tice strike, or a strike resulting from 
the unfair or illegal practices of the 
employer, the strikers involved are 
given a great deal of protection. In 
fact, the right of these strikers to 
unconditional reinstatement is virtually 
absolute even if they have been per- 
manently replaced. The only qualifi- 
cations involved are that these strikers 
are required to make unconditional 
requests or applications for their jobs, 
make their requests within a reason- 
able time after the strike ends and 
have refrained from committing any 
violence during the strike.® 

A number of work stoppages or 
strikes engaged in by employees and 
unions have been declared to be legal. 
For example, it is not considered a 
violation of the statute to instigate 
or participate in a work stoppage 
until the employer repairs a defective 


blower system, because such 
certed activity is protected in the 
law.’ Neither is a strike called by a 
union without notifying the employer 
or without giving him the reason for 
the work stoppage until later illegal. 
Such precipitate behavior does not 
remove the strike from protection 
under the law.* The circuit courts 
have ruled that a one-day strike is 
neither a partial strike nor a wildcat 
strike, and is therefore protected by 
the law; and that a strike to force 
the employer to reinstate an employee 
supposedly discharged for engaging 
in union activities was not illegal, but 
was protected in terms of Section 7 
of the statute. Neither is a peaceful 
temporary work stoppage, engaged in 
to bring about the revision of certain 
working conditions, an 


con- 


act of dis- 
loyalty which justifies discharge. Fur- 
thermore, the employer is not justified 
in discharging employees who partici- 
pate in a work stoppage to force him 
to negotiate a wage increase, because 
such a strike is in the category of 
protected concerted activity.” Even 
the right to engage in sympathetic 
strikes under certain circumstances 
is legally preserved by Section 13 of 
the statute.’® 

In applying the law to the area of 
concerted activities the Board 
the courts have placed certain strikes 
engaged in by unions in the category 


and 


of unprotected work stoppages. These 


include strikes engaged in to obtain 
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an illegal objective; sit-down strikes ; 
strikes in violation of the contract, 
such as wildcat strikes; those which 
violate a no-strike clause incorporated 
in the contract; and partial strikes 
employed by unions to effectuate their 
demands. The employer has been 
privileged to discharge employees for 
engaging in strikes in protest against 
the appointment of one supervisor 
over another. Such a walkout was 
not engaged in to advance the cause 
or interests of the workers, but to 
help a foreman." 


Also, strikes conducted to compel 
an employer to violate the law or to 
violate his obligations contained in 
the statute have been ruled to be 
illegal, and justification for discharge 
of the employees involved.” The 
3oard has ruled that the discharge 
of employees for demanding that the 
employer violate the contract by deal- 
ing with them independently is justi- 
fied if the demand is accompanied by 
an effective strike threat. Such a 
threat is equivalent or equal to an 
actual strike, and is not protected 
by Section 7 of the act.** The em- 
ployer is not required to, and cannot 
be compelled to, reinstate employees 
who participate in, authorize or 
ratify an illegal strike because such 
behavior removes the guilty employees 
from any statutory protection.* In 
applying this reasoning, employees 
who were sick and did not participate 
in the illegal work stoppage could 
legally be discharged if they did not 
make an effort to disassociate them- 
selves from the union responsible for 
the illegal walkout, especially after 


receiving a notice from the company 
informing them that all participants 
in the illegal strike would be dis- 
charged.*® 

Very early in the application of the 
National Labor Relations Act the 
Board and the courts established the 
doctrine that sit-down strikes are 
illegal concerted activities and are not 
protected by the statute. In a strike 
of this nature the employees, in effect, 
take over the company’s property. 
Consequently, they lose their status 
as employees and can be discharged. 
For example, in NLRB v. Fansteel 
Metallurgical Corporation ?® the United 
States Supreme Court ruled that em- 
ployees who engaged in a sit-down 
strike, took possession of the building 
and refused to give it up to the owners 
could be discharged. They did not 
remain employees in terms of the 
statute, and the Board could not order 
their reinstatement. These guilty work- 
ers lost their employee status because 
of their illegal activities even though 
the company engaged in unfair labor 
practice behavior before the strike by 
refusing to bargain and by impairing 
the legal rights of the workers. Fur- 
thermore, any employee who aided or 
abetted the sit-down strike was not 
entitled to reinstatement. 


In dealing with the problem of the 
sit-down strike in Apex Hosiery Com- 
pany, v. Leader,’ a circuit court ruled 
that such a strike was illegal. While 
the objective of the strike, namely, 
the securing of a union security con- 
tract was legal, the means used to 
obtain this contract were illegal. Fur- 
thermore, the court decided that the 
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Unless we know the facts on which 
the legislators may have acted, we 
cannot properly decide whether they 
were (or whether their measures are) 
unreasonable, arbitrary or capri- 
cious. Knowledge is essential to 
understanding; and understanding 
should precede judging.—Justice 
Lovis D. Brandeis, in Jay Burns 
Baking Company v. Bryan, 44 S. Ct. 
412, 416, 264 U. S. 504 (1923). 





sit-down strike, accompanied by vio- 
lence and coercion, stopped plant 
operations and the shipment of goods 
in interstate commerce. Therefore, 
this behavior was a conspiracy to 
restrain trade and to illegally inter- 
fere with interstate commerce. Con- 
sequently, the antitrust laws were 
applicable to the union in this case. 
However, this same circuit court in 
Leader v. Apex Hosiery Company ** 
held that while sit-down strikes are 
illegal concerted activities and are 
not protected by the National Labor 
Relations Act, they are not violations 
of the Sherman Anti-Trust Act, and 
that the antitrust legislation is not 
applicable to the labor union, because 
the strike was engaged in to unionize 
employees and not to restrain trade. 
In reviewing this case, the United 
States Supreme Court held that unions 
do not violate the Sherman Anti-Trust 
Act and the Clayton Act by engaging 
in a sit-down strike. Such a strike is 
illegal, but it had no real or intended 
effect upon competition for the em- 
ployer’s products. Commerce was re- 
strained, but the type of restraint 
involved in this case was not within 
the meaning and intent of the law. 
The employer could fire the guilty 





employees and could seek redress in 
the state courts.*® 


The National Labor Relations Board 
in dealing with sit-down strikes has 
attempted to apply the standards de- 
veloped by the courts. It has ruled 
that sit-down strikes are legally un- 
protected, and that participants in such 
strikes are no longer employees with- 
in the meaning and intent of the law. 
The employer is justified in firing sit 
downers, but he cannot discharge 
strikers who do not participate in the 
sit-down activities.” However, in 
adjudicating these cases this semi- 
judicial body has been required to 
determine the meaning of a sit-down 
strike and the effect of the employer's 
waiving his right upon his legal privi- 
lege to discharge. 

The employers have argued that 
stoppages of production, even if the 
plant is not seized or no property dam- 
age is involved, are sit-down strikes. 
The Board has rejected such reason- 
ing and has held that such work stop- 
pages are legalized concerted activities 
engaged in for mutual aid and pro- 
tection." Also, it has been decided 
that a one-day strike, unaccompanied 
by violence, caused by the unfair 
labor practices of the employer, is not 
a sit-down strike.** Neither is it a sit- 
down strike for workers to stand 
around and discuss the problems after 
refusing to work, if they leave the 
plant after being discharged or ordered 
to leave and make no attempt to seize 
the plant in defiance of the company’s 
right of possession. Such strikes fall 
into the category of legalized con- 
certed activities.** Various circuit courts 
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have sanctioned the Board’s reason- 
ing. For example, it has been estab- 
lished that threatening to engage in a 
sit-down strike, or standing around the 
company’s premises and refusing to 
leave the premises or return to work 
is not a sit-down strike. In such work 
stoppages no property is held; there- 
fore, they are comparable to ordinary 
strikes.** 

In case of an illegal sit-down strike 
the employer is legally justified to 
discharge or to refuse to reinstate 
those who participate, but he must 
exercise this right. Sit-down strikers 
will retain their status as employees 
if the evidence reveals that the em- 
ployer’s warning to sit-down strikers 
to either leave the plant or be dis- 
charged was never carried out, or 
if the employer does not contend that 
engaging in such an illegal strike is a 
bar to reinstatement.” Also, if sit- 
down strikers are solicited to return 
to their former positions, the employer 


waives his right to treat them as law 


26 


violators. 

A circuit court ruled that seamen 
could strike, to compel union recog- 
nition, on a vessel owned by their 
employer when the ship was safely 
moored in an American port. Such 
concerted activity was not considered 
to be a sit-down strike because no 
unlawful behavior was involved—the 
strikers did not take possession of the 
ship or interfere with the work of 
seamen who were not engaged in the 
strike. The strikers remained on the 
vessel but were never ordered to vacate 
the ship.2* However, the United States 
Supreme Court reversed this decision 
and held that the seamen did violate 





increasingly stiff competition 
from foreign manufacturers and pro- 
ducers of raw material represents 
a very serious problem not only to 
the mining, manufacturing and agri- 
cultural producers in this country, 
but also to their employees and the 
Government, which operates on rev- 
enues derived therefrom. Until fairly 
recently, the impact of this problem 
upon the manufacturing segment of 
the economy of this country was 
fairly limited and restricted to iso- 
lated areas. But more and more 
the trade in balance has broadened 
from the natural resources field into 
the manufacturing field and unless 
we find ways, in the near future, to 
curb this trend, this country is in for 
serious problems. 
—Senator Gordon Allott 





the mutiny statute by striking on 
board a ship, even though it was 
safely moored in a dock in the United 
States, to force their employer to 
recognize the union. The National 
Labor Relations Board was not legally 
justified in ordering the strikers rein- 
stated even though the employer was 
guilty of committing unfair labor prac- 
tices. This Board, says the Court, in 
making its decisions must consider 
other federal statutes which are rele- 
vant to the case.”* 

Section 8(d) of the Taft-Hartley 
Act requires a waiting period before 
strikes and lockouts during the life 
of a contract. Either party desiring 
the termination or modification of the 
contract must serve a written notice 
upon the other party to the contract 


relative to the modification or ter- 





*NLRB v. Dow Chemical Company, 3 
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1941). NLRB v. American Manufacturing 
Company, 1 Lapor Cases § 18,405, 106 F. 
2d 61 (CA-2, 1939). 

* Stewart Die Casting 
NLRB 872 (1939). 


Corporation, 14 


Industries, Inc., 5 
2d 377 (CA-7, 


“NLRB v. Aladdin 
Lapor Cases § 60,879, 125 F. 
1942). 

* Southern Steamship Company v. NLRB, 
4 Lapor Cases § 60,476, 120 F. 2d 505 (CA-3, 
1941). 

* Southern Steamship Company v. 
5 Lapor Cases § 51,139, 316 U. S. 
S. Ct. 886 (1942). 


August, 196G @ 


NLRB, 
31, 62 


Labor Law Journal 





mination of the agreement 60 days 
before the time of the modification or 
termination. Also, the party desiring 
the change or termination is required 
to offer to meet and confer with the 
other party to the contract, and to 
notify the Federal Mediation and Con- 
ciliation Service and any state or ter- 
ritorial agency empowered to settle 
labor disputes in their area within 
30 days after giving notice of the dis- 
pute. The contract involved is to be 
controlling or in full force for 60 days 
after the notice of modification or 
termination is properly given or until 
the expiration of the contract, which- 
ever occurs later. During this period 
the union cannot strike, and the em- 
ployer cannot legally lock out the 
employees. 

In applying this section of the stat- 
ute the Board and the courts have 
ruled that unions are guilty of vio- 
lating the law if they go out on an 
economic strike before the expiration 
of the collective bargaining agreement, 
even though the strike does not occur 
until 60 days after the notice to the 
employers is served. Also, it is manda- 
tory for the unions who request modifi- 
cations or terminations of agreements 
to respect Section 8(d)(3), which re- 
quires due notification to the Federal 
Mediation and Conciliation Service 
relative to the dispute. Economic strikes 
which violate these phases of the law 
are considered to be illegal, and the 
participating persons lose their status 
as employees and are not entitled to 
re-employment as a matter of right.** 

However, Section 8(d) of the Taft- 
Hartley Act applies only to work 
stoppages engaged in to modify or to 


terminate the existing contractual agree- 
ment. Consequently, strikes caused 
by unfair practices of employers, which 
related to contract 
not 


are in no sense 
modification or termination, do 
violate this section of the statute.*° 
Also, this section only applies to strikes 
to change or terminate the contract 
during the specified period, and does 
not appiy during this time if the em- 
ployer is guilty of any unfair labor 
practices. This is true even if the 
contract contains a no-strike clause, 
because the alleged breach of a no- 
strike clause is no defense for dis- 
charge because unfair labor practices 
outlined in the statute cannot qualify 
as contract rights which are to be 
protected by the law. The employer 
is not justified in using the no-strike 
clause as a defense in terms of the 
law if the strike is provoked by his 
unfair labor practices. Therefore, the 
right to strike against employer un- 
fair practices is fundamental in the 
statute, and is not waived because of 
the inclusion of a no-strike clause in 
the contract, unless it is agreed that 
strikes caused by such unfair prac- 
included in the no- 
For example, if the 


tices are to be 
strike clause.* 
union agrees to protect the company 
against all strikes by union members, 
an unfair practice on the part of the 


company does not justify a breach of 


the contract.** 

It has been rather thoroughly estab- 
lished that the employer is justified 
in discharging employees who engage 
in or instigate strikes which violate. 
a no-strike provision incorporated in 
the contract or strikes in violation of 
Especially is 


contractual relations. 
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this true if these work stoppages occur 
without the exhaustion of the griev- 
ance procedure outlined in the con- 
tract, and are economic strikes and 
not work stoppages caused or pro- 
longed by unfair practices on the part 
of the employer.** Such concerted ac- 
tivities are unprotected in terms of 
the meaning and intent of the law. 
Moreover, the employer is legally per- 
mitted to select out some of the guilty 
employees and discharge them. For 
example, the employer was allowed 
to discharge some of the employees 
who stopped work, and thereby vio- 
lated the no-strike clause, to attend 
a meeting called by the union to dis- 
cuss proposed and actually changed 
work rules, and to discharge a union 
president who led a work stoppage 
during regular working hours, since 
such a work stoppage was unprotected 
because it violated what was in effect 
a no-strike agreement.** A circuit court 
justified discharge for walking off the 
job because of a grievance, if the walk- 
out violated the contractual provisions, 
and an oral arrangement or under- 
standing with management relative 
to the handling of grievances.* 

In adjudicating this problem of strikes 
in violation of a no-strike clause, it 
has been necessary to determine when 
the strike actually violates the con- 
tract. A strike does not violate the 
contract which provides for a griev- 
ance procedure but does not incor- 
porate a no-strike clause. Also, a 
no-strike clause does not apply to good 


faith walkouts due to exaggerated 
dangerous working conditions, or be- 
cause the employees involved believe 
that their health may be affected nega- 
tively by the dust and heat. Such 
concerted activities are not considered 
to be strikes, but are forms of pro- 
tected activities.*® 

While generally the employer is 
legally permitted to discharge or im- 
pose penalties for violation of no- 
strike clauses in a legal contract, there 
are various extenuating circumstances 
that may negate this right. For exam- 
ple, strikers who violate the no-strike 
clause retain their status as employees 
within the meaning and intent of Sec- 
tion 2(3), and are legally entitled to 
reinstatement if the employer prolongs 
the strike by committing unfair labor 
practices after the strike is called.* 
It is maintained that an unfair labor 
practice strike is not a violation of a 
no-strike clause because the union, by 
agreeing to a no-strike clause, does 
not waive its rights to strike against 
such unfair practices. Neither is an 
unfair labor practice strike a violation 
of Section 8(d) of the statute which 
states that workers lose their status 
as employees if they strike within the 
60 days of notice to modify or ter- 
minate the contract, because this sec- 
tion does not prevent unfair labor 
practice strikes.** 

A no-strike clause in a contract does 
not serve as a defense for severing 
employment relations for contract vio- 
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Personally, | assiduously object to 
the union being a mere adjunct 
of any political party. | feel that 
once a union becomes completely 
enmeshed, it becomes the captive 
of the political party and the dan- 
ger arises that the party takes over 
the union elections also. 

—David J. McDonald 





lation or engaging in a strike if the 
work stoppage is caused by the em- 
ployer’s breaking of the agreement. 
If the employer fails to respect and 
recognize other important aspects of 
the contract, the no-strike clause is no 
longer in effect, and the employees are 
legally privileged to use any lawful 
activity to gain their ends.** Neither 
can the employer discharge for breach 
of a no-strike clause if he permits the 
participating employees to return to 
work. While he could have fired the 
guilty workers for engaging in an un- 
lawful or unprotected strike, he for- 
feits or waives this right by letting 
them return to their employment and 
is not privileged to discharge them 
after their return.*° 

It has been established that work- 
ers who engage in a wildcat strike or 
the contract 
lose their right to protection under 
the statutes controlling in this area, 
unless management breaches the con- 
tract or commits an unfair labor prac- 
tice.** Workers who engage in such 


a strike in violation of 
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strikes forfeit their rights to rein- 
statement and are subject to discharge. 
For example, a strike in breach of a 
contract clause which provides for no 
work stoppages until all the steps in- 
volved in the grievance procedure have 
been exhausted is an unprotected strike. 
Those who participate in the illegal 
strike lose their employment status, 
and the status of the guilty employees 
who do return to work would not be 
that of members of the union but 
that of men hunting for jobs.*? How- 
ever, a walkout is not a wildcat strike 
if it is engaged in to obtain a wage 
increase and a new contract, if it takes 
place after being ratified by the em- 
ployees in the appropriate bargaining 
unit and if the whole plant walks out. 
A strike not a wildcat strike or 
illegal even if it is called without giv- 
ing the employer any prior notice.** 


is 


The various courts reviewing the 
cases dealing with wildcat strikes have 
substantiated this reasoning. It has 
been held that employees can be dis- 
charged for engaging in or instigating 
or encouraging wildcat strikes in sym- 
pathy with rival unions, or to pressure 
the state legislature to enact favorable 
labor legislation.** Also, the employer 
is legally justified in refusing rein- 
statement to wildcat strikers.*° A 
few years after the passage of the 
National Labor Relations Act, the 
United States Supreme Court in NLRB 
v. Sands Manufacturing Company * es- 
tablished this doctrine by holding 


. Draper Corporation, 8 LABor 
Cases § 62,368, 145 F. 2d 199 (CA-4, 1944) 
Harnischfeger Corporation v. NLRB, 24 Lapor 
Cases § 67,895, 207 F. 2d 575 (CA-7, 1953). 
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NLRB v. Bretz Fuel Company, 25 Lapor 
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NLRB v. Kaiser Aluminum and Chemical 
Corporation, 26 Lapor Cases { 68,535, 217 
F. 2d 366 (CA-9, 1954). 

" NLRB v. Warner Brothers Pictures, Inc., 
20 Lapor Cases § 66,512, 191 F. 2d 217 
(CA-9, 1951). 

“1 Lapor Cases § 17,044, 306 U. S. 
59 S. Ct. 508 (1939). 
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that it is reasonable to believe that 
workers who would not function in 
terms of their contract severed their 
relations with the company. There- 
fore, the employer did not refuse to 
bargain with the independent union 
that breached the contract by bargain- 
ing with a union affiliated with the 
American Federation of Labor. 


In recent years unions have en- 
gaged in partial strikes, such as re- 
fusal to work overtime, slowdowns, 
and hit-and-run or quickie or inter- 
mittent strikes. Slowdowns allow the 
workers to gain some of the benefits 
of a strike without the loss of wages. 
In intermittent strikes the work stop- 
page is resumed and discontinued at 
irregular intervals in order to mini- 
mize the costs of the strike to the 
union and to maximize the cost and 
inconvenience to management. In deal- 
ing with such strikes it has been ruled 
that slowdowns are not protected types 
of concerted activities, and the em- 
ployer is justified in firing employees 
for willfully slowing down the work 
of the plant.*7 The employer has been 
privileged to discharge employees for 
participating in a concerted slowdown 
in protest against his changing the 
method of computing their pay. Such 
a slowdown was not protected in terms 
of the statute because such conduct 
was, in effect, a refusal to accept the 
employer’s arrangement of the terms 
of employment, and was an attempt 
on the part of the workers to force 
management to allow them to work 
on their terms.** In case of an illegal 
slowdown by the entire working force 
the employer has been allowed to single 
out employees for discharge.*® 





Sixteen states and the District of Co- 
lumbia now pay maximum weekly 
workmen's compensation benefits of 
$50 or more; 14 pay between $40 
and $50; and 21 jurisdictions al- 
low between $30 and $40, the De- 
partment of Labor has reported. 





In adjudicating the problem of the 
legality of the partial strike it has 
been decided that not all strikes of 
this nature are illegal. Employees 
who engage in partial strikes in pro- 
test against discharges of fellow workers 
cannot be legally discharged for such 
action, because these employees have 
the status of economic strikers. They 
may be replaced but they cannot be 
discharged.*° The refusal to perform 
work which had been performed by a 
union leader was considered to be a 
protected partial strike, and those who 
participated in the work stoppage could 
not be discharged for insubordina- 
tion.” However, the employer could 
legally discharge and refuse to rein- 
state workers who refused to work 
overtime unless they received time 
and one-half pay. Workers who left 
their employment in the evening and 
refused overtime but reported for work 
the next morning did not retain their 
status as employees. The court de- 
cided that no employee could be at 
work and on strike at the same time, 
and that the National Labor Relations 
Act did not give to the employees the 
right to unilaterally determine the 
conditions of employment.” 


Furthermore, the employer can, with- 
in the meaning and intent of the law, 
suspend workers who engage in week- 





“ Westinghouse Pacific Coast Brake Com- 
pany, 89 NLRB 145 (1950). Farber Brothers, 
Inc., 94 NLRB 748 (1951). 

“Elk Lumber Company, 91 
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end or part-time work stoppages dur- 
ing negotiations for a new contract, 
if the strike is for the purpose of forc- 
ing management to permit the union 
to unilaterally determine work sched- 
ules which had formerly been arranged 
by management in a manner to effi- 
ciently operate the business.** A union 
does not engage in a protected ac- 
tivity when it conducts a partial strike 
by instructing the employees to re- 
frain from working overtime, regard- 
less of the fact that the employer 
illegally increased the hours of work 
on a unilateral basis or without the 
required consultation with the union. 
The union’s partial strike was not pro- 
tected by the law because it was at- 
tempting to create a situation that was 
neither work nor a strike, and because 
it, in effect, was exceeding its stat- 
utory privilege by trying to dictate 
the terms and conditions of employ- 
ment. An employee who was on a 
leave of absence but participated in 
the unprotected partial strike by his 
distributing handbills lost his right of 
reinstatement.™* 


It has been ruled that intermittent 
work stoppages and hit-and-run picket- 
ing engaged in by unions as part of 
their organizing campaign are not pro- 
tected concerted activities.” In the 
Kohler Company case * it was decided 
that the employer could legally dis- 
charge a portion of the workers who 
engaged in an illegal partial strike by 
leaving the plant without finishing 
their shifts. The workers claimed ill- 
ness because of the company’s failure 
to put the plant fans back into oper- 
ation, but the company doctor testi- 


fied that his examination showed no 
illness sufficient to justify their failure 
to work. Both the Board and the cir- 
cuit court reasoned that such partial 
strike activity was not legal, because 
it would continue until the company 
accepted the demand of the union and 
because the men insisted on remain- 
ing on the job at their own terms. 


In dealing with the problem of the 
consequences of strikes, or effects of 
strikes upon the functioning of the 
statutes in the area of labor relations, 
both the Board and the courts have 
been required to determine the effects 
of legal and illegal strikes upon col- 
lective bargaining activities. The Na- 


tional Labor Relations Board, in its 


earlier decisions, established the doc- 
trine that employees engaging in a 
legal strike do not lose their employee 
status, and that the obligation of the 
employer to bargain collectively con- 


tinues after the strike is called.*’ 
The fact that violence occurred in the 
strikes was irrelevant because the 
duty to bargain is not eliminated be- 
cause of this illegal behavior. The 
refusal of the employer to bargain 
with the union during a legal strike 
is a violation of the statute, even 
though an empasse had been reached 
prior to the calling of the strike. The 
contention of the employer that the 
obligation to bargain ends after an 
impasse is reached was negated by 
the Board on the grounds that the 
impasse was broken by the strike, and 
that it is a statutory duty for the 
employer to analyze the changed situ- 
ation resulting from the work stop- 
page. This must be done by resuming 
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and continuing to bargain collectively.** 
A survey of the decisions of agencies 
authorized to apply the statute clearly 
shows that the employer must bar- 
gain with a union actually conducting 
an economic strike or threatening to 
engage in such a work stoppage. Neither 
can an employer refuse to bargain 
with a certified union even if another 
union threatens a strike if the em- 
ployer does so. Such a situation does 
not justify an unfair labor practice on 
the part of the employer.” 


Also, it has been established that 
even the participation of a union in a 
strike which is illegal in terms of a 
state law does not relieve the em- 
ployer of bargaining collectively. In 
other words, Section 8(5) of the NLRA 
required the employer to bargain with 
the union during such a strike.®° Neither 
can an employer justify refusal to 
bargain on the grounds that he is not 
required to bargain because of the 
union’s violation of an oral no-strike 
agreement. It was reasoned that such 
oral agreements are not equal to no- 
strike clauses incorporated in written 
contracts, and do not make strikes 
conducted by unions illegal, because the 
real significance of no-strike agreements 
is that they substitute collective 
bargaining for strikes and _ lock- 
outs.*' Furthermore, the breach of a 
no-strike clause does not remove the 
contract as a bar to a decertification 
election, regardless of the fact that the 
employer could rescind the contract, 
if he fails to do so.” 

On the other hand, it has been estab- 
lished that the employer is legally 


justified in refusing to discuss a strike 
called by the union in breach of a con- 
tract, and to sever bargaining rela- 
tions in case of unprotected strikes on 
the part of the employees. In so doing 
the employer does not refuse to bar- 
gain in violation of the law.** The 
Board has also ruled that the em- 
ployer is not only legally justified in 
discharging workers who engage in a 
strike in violation of a no-strike clause, 
but that such a strike suspends the 
employer’s statutory obligation to bar- 
gain collectively with the union. Con- 
sequently, the employer’s conduct 
during the illegal strike was condoned 
by the Board. The employer refused 
to confer with the union, dealt with 
individual employees and offered wage 
increases to get the strikers to return 
to work. It was maintained by the 
Board that such a ruling served the 
interests of both parties and adequately 
effectuated the policies of the act.** 
Furthermore, it has been held that 
the union by engaging in an illegal 
strike forfeits its bargaining rights 
until the strike is ended, and that the 
employer is justified in refusing to 
bargain with the union as long as it en- 


gages in such illegal concerted activity.®° 


This doctrine has been more thor- 
oughly established in other cases. For 
example, it has been ruled that the 
employer does not violate the statute 
by refusing to bargain during a slow- 
down initiated by the union to force 
him to accept its demands. The slow- 
down was interpreted to mean that 
the union was not sincere and honest 
in its request to bargain, and that such 
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World steel production at 187 mil- 
lion net tons for the first half of 
1960 was the highest half-year 
output on record, the Department 
of Commerce reports. All major 
steel-producing countries except the 
United States recorded increases. 





behavior suspended the employer's 
duty or obligation to bargain during 
the slowdown. In fact, reasoned the 
Board, it is no violation of the law 
for an employer to refuse to bargain 
at the beginning or during an illegal 
strike, because the statute does not 
obligate him to engage in collective 
bargaining during the period of such 
unprotected concerted activities.® In 
the VE v. NLRB decision™ a circuit 
court ruled that if a union engages in 
a walkout in violation of a no-strike 
clause, the employer does not violate 
Section 8(a)(5) of the statute by ter- 
minating the union contract and by 
refusing to bargain with the union 
during the illegal strike. Also, the en- 
gagement in such illegal concerted ac- 
tivity on the part of the union is a 
violation of Section 8(d) of the act 
and relieves the employer of his re- 
sponsibility of complying with this 
section. Furthermore, the court sus- 
tained the Board’s ruling that certain 
union employees actually ratified the 
illegal concerted activity by not dis- 
avowing the illegal behavior of the 
union. Such employees were legally 
discharged for participating in a strike 
which violated the statute, and not 
because of the Board’s inference of 
guilt because of union membership. 

In the Textile Workers, CIO (Per- 
sonal Products Company) case ® the 
Board attempted to add another pen- 
alty, that is, refusal to bargain in good 


faith, upon unions for engaging in 
illegal concerted activities by using 
harassing techniques during the period 
of negotiations. The union developed 
a program of organized refusal to 
work overtime, directed its members 
to refuse to work special hours, con- 
ducted unauthorized extensions of the 
rest periods, engaged in slowdowns 
and unannounced walkouts, and in- 
duced employees of a subcontractor 
not to work for their employer. It was 
reasoned by the Board that the union 
could have lawfully engaged in a com- 
plete strike during the collective bar- 
gaining negotiations, but the harassing 
tactics which were designated as half- 
way measures or partial strikes used 
by the union to materialize its de- 
mands amounted to illegal refusal to 
bargain. A circuit court reversed or 
set aside this ruling by the Board. 
The court did not sanction the use of 
such unprotected harassing devices 
during negotiations, but it decided 
that the engagement in such concerted 
activities could not be interpreted to 
mean that the union refusal to bar- 
gain in violation of Section 8(b)(3) 
of the statute. This ruling was based 
upon the reasoning that there is no 
inconsistency between the union's de- 
sire to reach an agreement, and the 
employing of various devices or the 
use of economic attain 
the type of contractual agreement that it 
desires.*® This case was taken to the 
United States Supreme Court by the 
At first the Court agreed to 


pressure to 


Board. 
review the ruling, but later it vacated 
the grant to review. 

In the Jnsurance Agents’ Union (Pru- 
dential Insurance Company) decision *° 
the Board disregarded the ruling reached 
by the circuit court in the Textile 
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Workers’ Union case, and again held 
that the union violated Section 8(b) (3) 
of the act by engaging in harassing 
devices during negotiations. The Board 
ruled that the use of concerted slow- 
downs and other harassing techniques 
during contractual negotiations to force 
the employer to accept the demands 
of the union is illegal, because such 
actions are contrary to the principles 
of collective bargaining and are not 
protected by the law. Again the cir- 
cuit court ruled against the Board 
and stated that while harassing union 
devices used during the negotiation 
period are not protected by the law, 
they do not violate the collective bar- 
gaining provisions outlined in Section 
8(b)(3) of the Taft-Hartley Act.” 
This case was appealed to the United 
States Supreme Court. This judicial 
body decided that the engaging in 
such harassing techniques as refusal 
to solicit new business, refusal to 
comply with the company’s reporting 
procedures, reporting late at the dis- 
trict office, neglecting the regular work, 
picketing and distributing leaflets out- 
side the company office, and the en- 
gaging in other half-way measures 
during negotiations does not violate 
the good faith bargaining requirements 
of the law. This was true because the 
use of economic pressure is not incon- 
sistent with the duty to bargain in 
good faith as required in Section 8 
(b)(3). The Court held that it was 
immaterial that the harassing tactics 
were unprotected under the law, that 
these concerted dis- 
approved by the public, that such half- 
way measures were not customary or 
traditional and that they greatly in- 
creased the pressure on the employer 
and lessened the economic cost of the 
dispute to the union. This Court stated 
that the employer could discharge or 


activities were 


discipline the workers for engaging 
in such unprotected activities. How- 
ever, the participating in such planned 
on-the-job tactics to harass the em- 
ployer did not violate the good faith 
collective bargaining requirements of 
the statute.” 

This decision allows the unions to 
use economic pressure along with col- 
lective bargaining to gain their de- 
mands. In fact, unions are permitted 
to employ devices that justify dis- 
charge unless the techniques are spe- 
cifically outiawed by the statute. This 
ruling may raise the question of the 
rights of management when unions 
engage in harassing techniques dur- 
ing contract negotiations. The Court 
did rule that the discharge of partici- 
pants in such unprotected activities 
was legal. However, whether or not 
the employer could resort to such be- 
havior as layoffs and lockouts when 
the union engages in partial strikes 
or other harassing devices was not de- 
termined in this decision. 

By way of summary, it can be stated 
that employees who participate in legal 
and peaceful economic strikes only 
lose their status as employees when 
their jobs are permanently filled. Un- 
fair labor practice strikers have almost 
an absolute right to replacement and 
do not lose their jobs even if they are 
replaced by other workers. In fact, 
the employer is legally required to put 
these strikers back on their jobs if 
they make an unqualified application 
within a reasonable time, and if they 
are not guilty of committing violence 
during the strike. On the other hand, 
any employee who engages in an illegal 
work stoppage or unlawful concerted 
activities loses his employment status, 
and if he returns to work he does so 
as a new employee. The employer is 

(Continued on page 765) 
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Strategy of the Strike 


By HENRY MAYER 





The strategy of one party must be matched by a counterstrategic move 
of the other party if the very basis of the relationship—coilective 
bargaining—is to be preserved; and as conditions change, strategies 
must change, for, after ail, strategy is a system of makeshifts. This 
article is based upon an oral presentation made by Mr. Mayer in March 
at the Yale Law School at the Harry Shulman Memorial Conference on 
Labor Problems of the Sixties. The author is a New York City attorney. 





66 CY TRATEGY IS A SYSTEM of makeshifts” wrote Helmuth von 
Moltke in his Essay on Strategy (1871). The dictionary defini- 
tion of the word “makeshift” is “any device or substitute in case of 
emergency.” Thinking of strategy in such empirical terms, I am irre- 
sistibly impelled to start with the strategy against the strike as the 
threshold approach to a discussion of the strategy of the strike. 


The “strike” is more than a mass resignation of workers. It is 
the strategy of using a device or “makeshift,” if you will, in the case 
of dire emergency—one which involves the job life and the job se- 
curity of the worker. It must be coercive to be effective. To be suc- 
cessful, it must have the concomitants of picketing, pamphleteering 
and all of the other makeshifts which will influence other workers and 
the public at large to boycott and, thus, injure the employer. It can- 
not be effective if it is simply the nonresistance of withdrawal from 
jobs. Though the connotation of “strike,” “coerce,” “picket,” “boycott,” 
“injure” has always aroused the ire and the emotional prejudices of 
many people, acceptance of all that the words imply has meant the 
difference between democracy and totalitarianism. 

Almost every industrial dispute of any consequence today radiates 
economic loss in widening circles. We tolerate these losses as a neces- 
sary part of a free labor and free enterprise system. 


Strategy Against the Strike 


Under any system of free enterprise, the ultimate arbiter of in- 
dustrial disputes should be the use of economic coercion by the 
parties. Any laws or decisions, whether of the courts or the National 
Labor Relations Board, which weaken the ability of unions to strike 
while notably strengthening the employer to resist union demands 
constitute government compulsion to enter or maintain an employ- 
ment relationship by contract no longer freely made. 
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Running like a thread through the 
Wagner Act of 1935, the Taft-Hartley 
Law of 1947 and even Landrum- 
Griffin of 1959 is the Congressional 
expression that our economy cannot 
exist without the right of workers 
to band together to make collective 
bargaining meaningful. More impor- 
tant, for the purposes of this discus- 
sion, is the urgent need, as expressed 
in all three laws, for the country to 
allow workers to act in concert—a 
dignified legislative euphemism for 
the word “strike.” 

Nevertheless, the Taft-Hartley Law, 
the Landrum-Griffin monstrosity, the 
decisions of the National Labor Rela- 
tions Board and the courts are all re- 
lective of a_ relentless movement 
away from free trade unions and free 
collective bargaining and toward ever- 
increasing governmental control. 

We have not succeeded in finding a 
solution for international wars despite 
the implications of Hiroshima and 
despite the potentiality of world de- 
struction inherent in the creation of 
the atom and hydrogen bombs. Why 
should we be so impatient over strikes 
and the alleged power of unions when 
neither contains even the semblance 
of utter carnage inherent in what the 
ingenuity of man has wrought to 
make a shambles of our civilization. 


As a matter of fact, the dropping of 
the bomb at Hiroshima may well go 
down in history—if it lasts that long 
—as a day of infamy, whereas the 
right to strike—if it lasts long enough 
—may be the ultimate mark of dis- 
tinction between the free world and 
those parts of the world that have 
seen fit to bar it—the totalitarian 
countries, 

“Collective bargaining is,” in the 
words of Professor John M. Clark, 
“the workers’ alternative to serfdom.” 
Lip service is being constantly given 
to. recognition of unions and collective 
bargaining. Without their handmaiden, 
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the strike, neither trade unionism nor 
collective bargaining can survive. 
The right to strike has been diluted 
in this country by the courts, by changes 
in the law and by a bad press to the 
point where what was a roaring 
Niagara Falis, with respect to the 
perfectly proper power it generated 
in the collective bargaining process, 
is now degenerating into a murmur- 
ing stream which, like Robert Burns’ 
“Sweet Afton,” must not disturb our 
“slumbering dream.” ; 


Free Speech 

“Free speech,” as currently used by 
industry in influencing susceptible 
white collar workers, particularly in 
the burgeoning automated areas, to 
stay out of unions, coupled with the 
lack of “free speech” on the part of 
unions inherent in the crippling pro- 
scriptions against organizational and 
recognition picketing in Landrum- 
Griffin, is a significant part of the 
process of dilution. 

Summary temporary injunctions 
are now available to employers under 
the new laws when strikes come with- 
in such crippling proscriptions. Work- 
ers and unions, however, must go 
through the tedious and futile average 
470 days process to obtain a decision 
in unfair labor practice charge cases 
from the National Labor Relations 
3oard (and 370 days more to obtain 
court enforcement) when “free speech” 
is misused by employers, as it is, in 
blatant violation of the presumably 
unqualified guarantees given to em- 
ployees to join and strengthen unions 
of their own choosing, without em- 
ployer interference, except, of course, 
in the “enlightened” “right-to-work”’ 
states protected by the cloak of Sec- 
tion 14(b). 

Men are never as fanatical as when 
they have begun to disbelieve. When 
so keen an observer of the labor- 
management field as Daniel Bell sees 
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fit to suggest that collective bargain- 
ing has “almost reached the end of its 
long career as an instrumentality for 
economic and social justice” (“The 
Subversion of Collective Bargaining,” 
Commentary, March, 1960, page 195), 
then a discussion of the “strategy of 
the strike” becomes an exercise in 
futility. 

Without collective bargaining, the 
use of economic power, the strike, 
loses all of the aura of respectability 
and justification with which both our 
law and our courts have invested it. 

When George Taylor, out of a 
sheer sense of frustration, exclaimed 
during the steel “fact-finding” hear- 
ings: “Don’t you realize that your 
intransigence is placing the whole 
process of collective bargaining in 
jeopardy?” he forgot his own lines in 
his book Government Regulation of 
Industrial Relations (page 18): “Eco- 
nomic force is a prime motive power 
for agreements in free collective bar- 
gaining.” 

As recently as February 23, 1960, 
Mr. Justice William Brennan, writing 
for the Supreme Court in NLKAB vw. 
Insurance Agents’ International Union, 
39 Lapor Cases § 66,239, quoted the 
latter statement and gave it the im- 
primatur from the highest court in 
the land. 

On February 8, 1950, the respected 
New York Times, commenting editori- 
ally on a threatened national telephone 
strike following on the heels of a coal 
strike, said: 

“One of the most disturbing factors 
about this dispute in the telephone 
industry is that negotiations have 
apparently yielded little or no progress, 
although they began as far back as 
last May. Coming on top of a similar 
case history in coal, this raises serious 
questions, it seems to us for the future 
of collective bargaining.” 

“There is nothing new save that 
which we have forgotten” is an aphor- 
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ism attributed by H. L. Mencken to a 
Mme. Bertin, milliner for Marie 
Antoinette (1788). 


In the course of a recent presenta- 
tion at Yale, I said that strikes were 
as indigenous to America as apple pie. 
Willard Wirtz, speaking at the Shul- 
man Conference banquet that night, 
said that my remark reminded him of 
the overstuffed feeling he had had 
after topping a substantial luncheon 
with a generous portion of apple pie. 
He went on to develop in a provoca 
tive way the general thesis that the 
right to strike was not absolute and 
that labor might be obliged to sacrifice 
it when it conflicted with the public 
interest. He remarked that many 
battles between industry and labor 
were calculated not to hurt industry 
or labor but were either intended to, 
or actually did, inflict injury largely 
on the public alone. He raised serious 
questions about industry-wide bar- 
gaining. He apparently approved 
expedients now being used to elimi- 
nate strikes such as the proposed set- 
up in the building trades (still subject 
to the approval of the respective unions 
involved) which will substitute for 
strikes either compulsory arbitration 
or fact-finding boards with power to 

rake recommendations. 

I respectfully disagree, and hasten 
to add that our disagreement, I am 
sure, stems from the fact that Mr. 
Wirtz has been cloistered from indus- 
trial fray, having spent much of his 
adult life in the semijudicial world 
of administrative agencies and arbi- 
tration whereas I have been involved 
professionally (I mean as a lawyer) 
in many strikes. 


Emergency Strikes? 


There has been no such thing as a 
national emergency strike, that is, 
one which truly affected the health 
and safety of the public (judicial and 
Presidential decisions to the contrary 
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notwithstanding). I cite in my sup- 
port both Cyrus Ching and David 
Cole, who headed the Federal Con- 
cilation and Mediation Service during 
critical times and should, therefore, 
know. 

The steel dispute of 1951-1952 is a 
good example. The President, as a 
result of public clamor based upon 
the same forebodings of doom as were 
expressed during the 1959 steel dis- 
pute, seized the industry. To support 
his seizure he submitted affidavits 
from important government officials 
reflecting alarm over continuance of 
the strike and its impact on our eco- 
nomy and public safety (the Korean 
War). The nation did not go into 
a tailspin of collapse when the Su- 
preme Court set the seizure aside and 
the steel union resumed where it had 
left off, and it continued its strike for a 
long period of time. 


Let us remember that our labor 
policy is not presently erected on a 
foundation of government control of 
the results of negotiations (Senate 
Report 105, Eightieth Congress, First 
Session, page 2; NLRB v. Insurance 
Agents’ International Union, cited 
above). Let us also remember that 
the use of economic pressure by the 
parties to a labor dispute is not a 
grudging exception to some policy of 
completely academic discussion en- 
joined by the National Labor Rela- 
tions Act. 


In the apt words of Justice Brennan 
in the /nsurance Agents’ case: “It may 
be that the tactics used here deserve 
condemnation, but this would not 
justify attempting to pour that con- 
demnation into a vessel not designed 
to hold it.” 

As Daniel Bell expressed it in his 
March, 1960 Commentary piece, cited 
above, unions often become partners 
with industry in collusive enterprises 
which strong-arm the rest of the com- 
munity when all the unions seek is 
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higher wages, and industry then im- 
poses price increases that are many 
times the wage increases. This would 
be especially true if we reached out 
for such expedients as arbitration, 
government intervention, and some of 
the other panaceas that would make 
the right of strike less than absolute. 
The public (the consumer) is never 
represented in the resolution of such 
disputes, and most frequently heaves 
a collective sigh of relief, lapsing back 
into apathetic forgetfulness when the 
crisis has passed. 

“America,” said Judge Brandeis 
early in his career, “needs strong 
unions balanced by strong employers, 
each able, if necessary, to resist the 
unjust demands of the other. I 
should not rely on the goodness of 
heart of anybody.” (Alpheus T. 
Mason, Brandeis—A Free Man’s Life, 
page 149.) The arrangement Brandeis 
visualized was one of strong em- 
ployers’ associations balanced by 
strong unions, cooperating in the 
management of industry. 


Right to Strike Should Be Absolute 
Circumscription on industry-wide 
bargaining was implicitly suggested 


by Mr. Wirtz. I refer him to the 
statement made by another practi- 
tioner in the labor-management field, 
Isadore Katz, former general counsel 
for the Textile Workers Union: 


“For many years we have been ad- 
vised that the way to prevent na- 
tional emergency strikes is to prevent 
industry-wide bargaining. Quite apart 
from the motives of those who pro- 
pose this solution, I think that it 
means the destruction of trade unions 
except in local retail establishments. 
The proposal would prevent unions 
from seeking to eliminate competition 
in industry based upon different wage 
standards. You will all agree, I 
think, that unions cannot exist if de- 
prived of that right. While this pro- 
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posal is not one which compels the 
employment relation, it would strip 
the employees of their unions and 
thus of any instrument for collective 
bargaining.” (“National Emergency 
Strikes,” New York University Sev- 
enth Annual Conference On Labor 
(Matthew Bender & Company), page 
373.) 


Mr. Justice Black has made an 
eloquent plea in support of his posi- 
tion regarding the absolutism of the 
guarantees contained in the Bill of 
Rights. I think an even stronger case 
can be made to support the proposi- 
tion that the right to strike should 
likewise have been regarded as 
absolute. 


The pendulum has already been 
rudely swung in the opposite direc- 
tion by many people not because they 
love their country, but love them- 
selves. If we encourage a further 
swing, especially in that area that 
knows no bounds—‘“the public inter- 
est’’—we will be making ourselves 
over into the image of Soviet Russia 
which, in the “public interest,” has 
completely destroyed the right to 
strike. 

As H. L. Mencken put it in his 
Chrestomathy, at page 167: “Democ- 
racy has a curious distrust of itself. 
It has an apparently ineradicable 
tendency to abandon its whole funda- 
mental philosophy when it is menaced. 
All the great tribunes of democracy, 
on such convert them- 
selves by a process as simple as tak- 
ing a deep breath, into despots of an 
almost fabulous ferocity. Democracy 
almost seems bent on destroying the 
thing it theoretically loves.” 


occasions, 


Much of our present drift toward 
retrogression is reminiscent of the 
English Statute of Laborers which 
was enacted after the “Black Death” 
(25 Edw. III [1351]). That act was 
denounced by the late Justice Min- 
turn as “conscripting the workman to 


Strategy of the Strike 


the service of his master and hound- 
ing him like a Helot and labeling him 
with the brand of Cain.” (See dis- 
senting opinion of Judge Minturn in 
Keuffel & Esser v. International Asso- 
ciation, 93 N. J. E. 429.) 


In view of the ever-expanding con- 
cept of the “public interest,” it is not 
fanciful to conceive that if present 
trends continue, within a few genera- 
tions most of our adult population 
will be working for companies af- 
fected with the “public interest” or 
for the states and the federal govern- 
ment. Thus, the liberties of the peo- 
ple now protected by the federal 
Constitution would be whittled away, 
and government by legislative or 
executive or administrative fiat would 
reign supreme. 


The refusal to give labor a share of 
the responsibility in dealing with 
the impact of automation is simply the 
culmination of a public drift in the 
direction of greater difficulties rather 
than industrial peace. 


In the recent book Lawyer, Heal 
Thyself ! by Bill Mortlock, the follow- 


ing appears: 


“There was once,” said the friend, 
“a crisis in a large firm of caterers. 
The kitchen staff was breaking an 
immense number of plates. Suspect- 
ing that the workers were suffering 
from some obscure _ psychological 
malaise, management called in a team 
of experts in industrial relations to 
report on the matter.” 


“Do you know what the findings 


the friend concluded with a 
“The plate racks 


were?” 
roar of laughter. 
were too narrow.” 


If the plate racks provided 
labor in our industrial 
things are so narrow as to produce 
constant cleavage and breakage in the 
labor-management relationship, let us 
widen the racks instead of the wracks. 
Let us look then to the cause of in- 
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dustrial conflict instead of dealing so 
dangerously with the effect. 


Let us accept the wisdom of one 
of the wisest oracles our country has 
ever produced, Louis Dembitz Brandeis, 
who said: 


“Every male has his voice and vote; 
and the law has endeavored to enable, 
and has succeeded practically, in 
enabling him to exercise his political 
franchise without fear. He therefore 
has his part; and certainly can secure 
an adequate part in the government 
of the country in all of its political 
relations . . In the industrial realm 
‘the position of the ordinary worker is 
exactly the reverse. The individual 
employee has no effective voice or vote 

’ Therefore no real solution of 
industrial unrest, nor even an approx- 
imation thereto, could be reached ‘as 
long as there exists in this country 
any juxtaposition of political democ- 
racy and industrial absolutism.’ 


“The fundamental issue is not 
hours, wages, and working conditions, 
but whether the position of labor in 
American industry is consistent with 
our ideal of democracy. Therefore 
the only solution that really goes to 
the root of social unrest is industrial 
democracy—a policy, not a measure. 
This means much more than a division 
of profits. It means that ‘the employ- 
ees must have the opportunity of par- 
ticipating in the decisions as to what 
shall be their condition and how the 
business shall be run.’ It means that 
the worker has ‘not only a voice but a 
vote; not merely a right to be heard, 
but a position through which labor may 
participate in management.’”’ (Mason, 
work cited above, at pages 430-431). 


Automation— 
Promise or Foreboding? 

Though automation contains fore- 
boding, it also contains much in the 
way of promise. The recent Armour 
Packing and Kaiser Steel settlements 
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hold out some hope. However, neither 
proved sufficiently persuasive to in- 
fluence the remaining employers in 
their respective industries to move in 
the same enlightened and social di- 
rections. Furthermore, the formula 
in each case is simply a method for 
finding answers rather than the 
answers themselves. 

One of the interesting by-products 
of automation is the fact that both 
industry and labor are using Univac 
in collective bargaining to help solve 
the problems arising from our push- 
button industrial revolution. 


Confronted with the greatest threat 
to job security that the ingenuity of 
man ever created, unions are groping 
for new techniques and new answers. 
Will displaced persons find new jobs? 
Will they have the aptitudes to fill 
such jobs? Will they be trained for 
new assignments? How will their 
seniority rights be affected in the 
circumstances? Should there be any 
limitation on combination of jobs? 
Should there be a shorter work week? 
Is supplementary unemployment in- 
surance or a separation allowance 
sufficient? 

If these questions are going to be 
resolved unilaterally we are in for 
trouble. I would not rely on the 
goodness of heart of industry, since 
this is an area in which it will surely 
try to recapture management preroga- 
tives over jobs. It will just as surely 
be much more interested in saving 
money than it will be in the plight 
of affected human beings. 


New Weapons in Hands of Unions 


Unions may be obliged to make 
use of the weapons which the Su- 
preme Court again placed into their 
hands by its decision in the case of 
NLRB v. Insurance Agents’ Inter- 
national Union, cited above. We may 
witness a revival of slowdowns, sit- 
downs, meetings and overtime strikes 
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—even a John L. Lewis type of union- 
curtailed-work-week—even staggered 
days. Unions, well heeled financially 
and otherwise sufficiently strong, may 
risk punishments imposed for such 
unprotected concerted activities, all 
with the hope of taking care of these 
situations in any ultimate settlement. 
Such calculated risks might pay off, 
since few employers can stand such 
tactics absent the ability to success- 
fully charge a union any longer with 
refusal to bargain in good faith. 


Of course, an employer or groups 
of employers. might lock out their 
employees under such circumstances. 
We might then see Presidential inter- 
vention and court injunctions against 
lockouts under Taft-Hartley instead 
of the usual alleged national emer- 
gency strike situations. The onus 
might then shift from unions, where 
it is now generally placed, to employ- 
ers which resort to lockouts. 


Right to Strike— 
Inherently American 
With the advent of the Wagner 


Act, the National Association of 
Manufacturers moved toward the 
negation of the compulsory recogni- 
tion of unions chosen by employees 
and collective bargaining require- 
ments, implicit in that law, by em- 
barking on a_ well-planned and 
well-financed program to emasculate 
both by blunting the strike instru- 
mentality by law. 


Taft-Hartley was a way station. 
Landrum-Griffin express stop. 
The journey’s end will be reached 
with the enactment of federal right- 
to-work laws, sweeping labor under 
the _proscriptions of the Sherman 
Anti-Trust Law; continuing to keep 
common situs picketing under the 
ban of Taft-Hartley as interpreted 
by the National Labor Relations 
Board in Denver Construction and 


is an 
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other cases; plugging up a few more 
of the “loopholes” regarding organi- 
zational and recognition picketing; 
giving employers greater latitude re- 
garding “free speech” while constrict- 
ing such rights of workers even more 
than they have been, particularly by 
Section 8(b)(7) of Landrum-Griffin ; 
etc. 


Strikes are regarded by most Amer- 
icans—particularly those subjected to 
inconveniences—as the importation 
of an ugly aspect of foreign industrial 
strife. Nothing could be further from 
the truth. 

Strikers are as natively American 
as our Revolutionary forefathers. They 
bear a kinship to one another, since 
both have engaged in battles to throw 
off the yokes of oppressors. 


Strikes are older than the Constitu- 
tional Convention itself. The first 
recorded strike occurred in 1741 and 
there was a strike of painters in New 
York in 1776. 

Strikes have done more to add 
meaning to the ringing commitment 
contained in “the life, liberty and 
pursuit of happiness” portion of our 
Declaration of Independence than the 
whole Bill of Rights. Without them, 
all of the constitutional guarantees of 
freedom would have been rendered 
meaningless. 

I am deeply disturbed by the fact 
that we have come full circle within 
almost the exact span of my own life, 
having moved from repression to 
legislative—as distinguished from in- 
dustrial—acceptance, back again to 
what appears to me to be the resump- 
tion of the shortsighted and selfish 
attitude which gave us our seven-year 
cyclical depressions. 

In 1892, the Amalgamated Iron and 
Steel Workers, the most powerful 
trade union in existence at that time, 
suffered a disastrous defeat, as well 
as the loss of many lives, in its strike 
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at Homestead, Pennsylvania, against 
the Carnegie Steel Company. There- 
after, one large mill after another was 
put on a nonunion basis, particularly 
when the United States Steel Cor- 
poration was formed in 1901. The 
once strong Iron and Steel Workers’ 
Union was practically destroyed. The 
same thing happened to the American 
Railway Union and unions in the 
building trades. It was about this 
time that the National Association of 
Manufacturers, originally organized 
for purely trade purposes, began to 
fight trade unions—and it has never 
stopped. 

Out of the Homestead strike came 
these lines: 


“God help her tonight in her hour 
of affliction 

Praying for him whom she'll ne’er 
see again. 

Hear his poor widow tell her sad 
story 

‘My husband was killed by the 
Pinkerton men.” 


If these doleful lines were all that 
came out of Homestead, it would not 
have meant much, though they have 
been sung by Steelworkers in fight 
after fight over the past four decades. 
What is significant about Homestead 
is that it laid the groundwork for the 
ultimate strength in steel, fused and 
molded by the hot indignation over 
conditions in that industry. 

The 1919 steel strike was seemingly 
lost because its immediate objective 
was union recognition. However, the 
strike caused a sufficient revulsion of 
public feeling to reduce the workday 
from 12 hours to eight hours and was 
the springboard for the ultimate in- 
vestigation by the La Follette Com- 
mittee as well as the valiant and 
successful fight led by John L. Lewis 
and Philip Murray iess than 20 years 
later. 

It is significant, indeed, that 1919 
should have been the year in which 
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over 4 million workers were involved 
in strikes—many more than there 
were in unions at that time—and that 
the strikes constituted by far the 
largest number of man-days lost, 
amounting as it did to 20.5 per cent. 
The next highest year was 1946, when 
workers were struggling to get out 
of the long freeze on wage increases 
during World War II and the gallop- 
ing increase in cost of living which 
followed immediately after the war 
ended. 


Labor has fought in a great variety 
of ways—mostly in recent years: the 
sit-down strikes in General Motors; 
the pitched battles at the Ford gates; 
civil war in Akron’s rubber mills; 
the encirclement forcefully resisted, 
but unsuccessfully, by Big Steel; 
strikes on the waterfront; five-and- 
ten-cent-store girls “sitting down” or 
walking out; Wall Street clerks lying 
down on the pavement in front of the 
Stock Exchange and the brokerage 
offices. These were dramatic and fre- 
quently illegal incidents in the strug- 
gle for mere recognition. What is 
involved now is labor’s simple right 
to strike. 


Myth of Labor Monopoly 

Let me address myself briefly to 
the rationalization that labor has be- 
come too strong and that it must be 
curbed for the good of the nation. 


Labor has organized only 25 per 
cent of the working force and, for the 
last couple of years, has been struggling 
to maintain a plateau position against 
a variety of forces wholly apart from 
the flank attacks on the legislative 
front. The most important, of course, 
is the rapid transformation of our 
working forces from blue collar to 
white collar to machines. 


If all of the resources of every labor 
union in this country were pooled 
together, they would not equal the 
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assets of one company—the American 
Telephone and Telegraph Company. 
Eight major companies are bigger 
than any single state, based on rev- 
venues or total employees. The State 
of California ranks 10th behind the 
federal government; Generai Motors 
Corporation; Standard Oil Company 
(New Jersey); American Teiephone 
& Telegraph Company; Great Atlantic 
& Pacific Tea Company; Ford Motor 
Company ; General Electric Company ; 
Sears, Roebuck & Company; and 
United States Steel Corporation—ir 
that order. 


So far as monopoly is concerned, 
I am impressed by the fact that where 
industry has achieved such a status, 
as in steel, it has used its monopo- 
listic powers to gouge the public. No 
one could justify the hugely inflated 
price increases on the basis of the 
relatively small increase in cost re- 
sulting from wage increases exacted 
by the Steelworkers Union. On the 
other hand, where labor unions have 
reached what appears to be a form 
of monopoly, as in the garment and 
clothing industries, they have been 
stabilizing forces, but without placing 
a huge burden on the public in un- 
warranted price increases. 


As was pointed out by Professor 
Theodore J. Kreps of Stanford Uni- 
versity, in Study Paper No. 22 pub- 
lished by the Joint Economic Committee, 
there is no convincing evidence that 
antitrust policy, whether in the period 
of rigorous enforcement against labor 
unions (1893-1930), nonenforcement 
(1930-1938) or moderate enforcement 
(1938 to date), “had any measurable 
impact” directly or indirectly on em- 
ployment. The “formula” or panacea, 
says Kreps, depends upon whose ox 
is being gored. The other fellow’s 
power structure (labor or manage- 
ment) is always characterized as 
monopolistic; each states that the 
other should, therefore, be busted up. 
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Kreps suggests that the Fifth and 
Fourteenth Amendments to the Con- 
stitution, protecting individuals against 
undue encroachment on their liberties 
by public governments, be extended 
to protect individuals against corpo- 
rations. Until that occurs, he says, 
federal charters may be needed for 
firms in interstate commerce, to pre- 
scribe how they may function. He 
concludes: 

“Some such measure, first recom- 
mended by the Commission on Indus- 
trial Inquiry in 1902, then by Presidents 
Theodore Roosevelt, Taft, and Wilson, 
recommended again by the Tempo- 
rary National Economic Committee 
and by several outstanding scholars 
in antitrust matters, is fundamental 
if antitrust policy is to make a larger 
positive contribution to economic 
growth, high level employment, and 
stable price levels.” 

A strike is not a spontaneous re- 
bellion of workers. It is sparked off 
by employer action or inaction. It is 
most frequently generated by a lock- 
out or by a species of lockout—an 
insistence (adamant, if you please, to 
use the term as applied by the National 
Labor Relations Board to workers in 
the case of Frohman Manufacturing 
Company, 107 NLRB 1308) on the 
part of the employer on buying labor 
at his own terms. 

In a free society, parties who are 
in disagreement must be free to lock 
out or to strike, just as when buyers 
and sellers disagree on price they are 
also free to refuse to buy or sell or 
to refuse to enter into a particular 
bargain. 


Justifiable Implementation 
of Collective Bargaining 

When the’ relationship is of em- 
ployer and employee, it goes a step 
beyond mere refusal to buy or sell. 
We move into the realm of justifiable 
implementation. 
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Though neither the common law nor 
the Fourteenth Amendment confers 
the absolute right to strike (Justice 
}randeis in Dorchy v. Kansas (1926)), 
certain postulates can be stated re- 
garding its acceptance and implemen- 
tation on the basis of our developing 
law: 


(1) There can be no true bargain- 
ing between an employee acting alone 
and his employer. Therefore, em- 
ployees must be permitted to band 
together to bring balanced strength 
to the collective bargaining table. 


Though Chief Justice Shaw finally 
broke down the barrier of “criminal 
conspiracy” in 1842 in Commonwealth 
v. Hunt, this truth did not become 
self-evident until it was articulated 
by Chief Justice William Howard 
Taft in American Foundries v. Tri-City 
Council, 257 U. S. 184, 209, and by 
Chief Justice Charles Evans Hughes 
in the case of Texas & New Orleans 
Railroad Company v. Brotherhood of 


Railway & Steamship Clerks, 281 U. S. 


548. Landrum-Griffin may move the 


clock back to criminal conspiracy 
again in short order—and if it doesn’t, 
we'll have more legislation in the form 
of antitrust coverage of unions to 
accomplish that purpose. 


(2) Collective bargaining would be 
sterile and ineffective without the 
right to lock out and the right to 
strike. 

William H. Davis, who, as chair- 
man of the War Labor Board, was 
the mentor of Harry Shulman, said: 
“Creative progress does not come from 
the absence of conflict, but from con- 
flicts resolved by reasonable agreement.” 

(3) Until the advent of Landrum- 
Griffin, the interdependence of eco- 
nomic interest of all engaged in the 
same industry had become a common- 
place (American Foundries v. Tri-City 
Council, 257 U. S. 184, 209) and a 


state could not exclude workingmen 


762 


from peacefully exercising the right 
of free communication by drawing 
the circle of economic competition 
between employers and workers so 
small as to contain only an employer 
and those directly employed by him 
(AFL v. Swing, 3 Lasor Cases 
951,112, 312 U. S. 321; Exchange 
Bakery v. Rifkin, 245 N. Y. 260). 


It is coincidental that the sub- 
stantive law on this general subject 
should have been collated under the 
direction of Harry Shulman, to whose 
blessed memory the Shulman Labor 
Conference has been dedicated. It 
will be found in the Restatement of 
the Law of Torts, “Labor Disputes” 
(pages 91-181). Among the contribu- 
tors were such eminent and gifted 
jurists and teachers as Learned Hand, 
Augustus N. Hand, Charles E. Wyzan- 
ski, Jr., Milton Handler, Herbert F. 
Goodrich, Edmund M. Morgan, and 
others. Restatement of this branch 
of the law will have to be restated 
and revised. 

Picketing is speech. Picketing is 
“brigaded with conduct.” When 
“brigaded with conduct’ deemed 
within the regulatory policy powers 
of a state, speech is silenced. When 
“brigaded with conduct” deemed to 
be within the regulatory commerce 
power of the federal government, 
speech is silenced. When unbrigaded 
by unlawful conduct, picketing as speech 
is constitutionally free, that is, free 
to be ineffective. These reactions 
are evoked by a reading of Landrum- 
Griffin with particular reference to the 
organizational and recognition picket- 
ing, as well as the secondary boycott, 
sections. To be sure, the framers of 
Landrum-Griffin took care to preserve 
picketing as free speech. However, 
what they have done is based upon 
the conclusion that the once-vibrant 
principles of Senn, Thornhill and Swing 
have as much living nourishment as 
Abe Lincoln’s story of the soup made 
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by boiling a pigeon that had starved 
to death. 


Most of the proscriptions in Land- 
rum-Griffin against organizational and 
recognition picketing and secondary 
boycotts are stated by the restatement 
to be legitimate activities based on a 
long line of decisions (Sections 775, 


779, 798-808). 


The two huge volumes containing 
2,000 pages of the legislative history 
of Landrum-Griffin contain no refer- 
ence whatsoever to the restatement 
compendium, though it was peculiarly 
relevant in the consideration of those 
portions of Title VII of that law 
which dealt with organizational and 
recognition picketing and the ‘ 
ondary boycott.” 


“sec- 


Without the cooperation of rank- 
and-file members, there can be no 
effective union bill of rights. That 
cooperation was consciously forfeited 
when Title VII was made part of the 
Landrum-Griffin Law, for Title VII 
constitutes a bill of attainder. 


If the Ten Commandments handed 
by God to Moses on Mount Sinai 
were coupled with shackling and de- 
structive additional provisions liquidat- 
ing hard-won and legitimate rights 
ot human beings, they could hardly have 
become the foundation stone of Judaeo- 
Christian religions and our civilization. 


Coming of Industrial Armageddon 


The amendment of Section 8(b), 
including the addition of subsection 
(7), points up the gross discrimination 
between union and employer freedom 
as part of the strategy against the 
strike. Employers may enlist the aid 
of fellow employers in locking out 
their employees in order to defeat the 
union. They may farm out struck 
work, get supplies and materials where 
they wish, sell their products to whom 
they choose. Under Taft-Hartley, but- 
tressed by Landrum-Griffin, employers 


Strategy of the Strike 


have the affirmative protection of the 
statute in these activities, in that a 
union may not seek to retaliate against 
those who make themselves allies of 
an unfriendly employer. In substance, 
unions are forbidden by law to seek 
any allies. They may not induce a 
strike of the employees of anyone in 
a business relationship with the pri- 
mary employer, no matter how ready 
such employees are to assist and how 
peaceable the approach may be. 

Taft-Hartley gave employers in 
labor disputes substantial advantages 
and seriously handicapped trade unions. 
Landrum-Griffin puts employers into 
the position of using both the civil 
and criminal branches of the govern- 
ment to enhance and preserve those 
advantages while it places a veritable 
strait jacket on trade unions in seek- 
ing to organize the unorganized and, 
thus, protect labor’s hard-won gains. 
It even handcuffs trade unions which 
want to improve upon, or even pre- 
serve, what they struggled to obtain 
from unionized employers. 


It is with considerable sadness that 
I note the Landrum-Griffin rude depar- 
ture from so much of what Senator 
Taft said in relationship to the Taft- 
Hartley, including the following: 


“The effect of the pending amend- 
ment is that the Board may call the 
union before them, exactly as it has 
called the employer, and say, ‘Here 
are the rules of the game. You must 
cease and desist from coercing and 
restraining employees who want to 
work from going to work and earn- 
ing the money which they are entitled 
to earn. The Board may say, ‘You 
can persuade them; you can put up 
signs; you can conduct any form of 
propaganda you want to in order to 
persuade them; but you cannot by 
threat of force, or threat of economic 
reprisal, prevent them from exercis- 
ing their right to work.’” (93 Con- 
gressional Record 4436.) 
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The threat of further government 
intervention by law is forcing both 
labor and management to gird them- 
selves for what both seem to regard 
as inevitable—the coming of an in- 
dustrial Armageddon. 


Gone is the old concept of mutual 
trusteeship espoused by David Mc- 
Donald, beguiled at the time by 
management. It was exploded in the 
1959 steel struggle. 


We are now witnessing employer 
combinations, through indemnity and 
insurance agreements, against the use 
of the divisive strike. The aeronau- 
tics, steel, railroad, newspaper and, 
possibly, trucking industries are prime 
examples. 


Organized labor came to the rescue 
of the Steelworkers to the tune of 
many millions of defense dollars, which 
the Steelworkers recently returned 
with thanks. Now the Industrial 
Union Department of AFL-CIO has 
asked for a revolving fund of many 
millions of dollars to be used by 
striking unions that have no war chests. 


This may be all to the good. 


Utopias have no place in economic 
conflict. Certainly, we should not, in 
our search for eternal labor peace, 
destroy the foundations of our society 
by suppressing the freedoms of capi- 
tal and labor. “In a democracy,” said 
Justice Brandeis in the case of Gilbert 
v. Minnesota, “harmony in national 
life is the result of the struggle be- 
tween contending forces.” 


, 


“Harmony,” the McDonald formula 
for mutual trusteeship, may yet be 
achieved. A prerequisite, however, is 
mutual respect. Conflict—contradic- 
tory as it may seem—may do more to 
make the McDonald dream a reality 
than anything else. It surely did 
work in steel. 


The abortive attempt, initiated by 
George Meany and warmly approved 
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by President Eisenhower, to have the 
government act as go-between in 
bringing labor and management to- 
gether for top-level policy discussions 
in the hope of eliminating some of the 
existing bitterness, examining the 
problems of automation and produc- 
tivity, and acting more responsibly 
regarding the interests of consumers 
deserved a better fate. 

Since the strategy of the strike 
must take into consideration the in- 
evitability of agreement, it would 
have been in the common good to re- 
verse the trend which could lead us 
back to the old wobbly slogan about 
not letting the bosses bluff workers 
with a contract’s sacred rights or even 
further back to the Ropemakers Union 
of 1688, whose prayer was: “May the 
product of our Union be the neck- 
cloth of him who would untwist the 
ties that bind us together.” 


The reciprocal and mutual interests 
that labor and management have in 
their own preservation as well as in 
the preservation of our free enterprise 
system might cause all of us, includ- 
ing industry, to think of the strike 
within the context of a famous inter- 
view with Georges Clemenceau, who, 
in his later years, was asked about 
Theodore Herzl’s struggle to gain 
recognition for Israel as a state among 
nations. It follows: 

“He was a fighter,’ said Clemen- 
ceau, himself a matador of 50 years. 

‘But for what did he fight? Tell 
me that!” 

“He fought for recognition of Israel, 
I imagine.” 

“Nothing of the sort,” snapped the 
Tiger. “He fought Israel.” 

“Fought Israel, Monsieur le Presi- 
dent ?” 

“Yes. Do you 
painting at St. Sulpice ?” 


know Delacroix’ 


“Of Jacob battling the Angei?” 
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“Precisely !” 

“It’s a terrific combat that the artist 
presents to us. And still you gain the 
impression that they are not fighting. 
Jacob seems more concerned with 
holding the Angel near him on earth 
than resisting him. And the Angel 
is fully capable of overpowering Jacob 
but does not do it. You sense there is 
infinite love between those two, in 
spite of the struggle.” 


“And after the battle, what then?” 
asked M. Clemenceau. “What hap- 
pens? Tell me!” 


“After the battle Jacob is no longer 
Jacob. He is Israel. He rises blessed 
from the celestial contact. Isn’t that 
what the Bible says?” 

“That’s it, young man, c'est cela! 
Think of that when you write of 
Herzl and Israel. No longer Jacob, 
but Israel, and Israel blessed by the 
contact!” 


If we keep regressing in terms of 
officiouss and pernicious government 
intermeddling, if we use old laws and 
new laws—makeshifts—to outlaw or 
weaken the right to strike, if we con- 
tinue to enlarge government of the 


labor-management relationship by 
government injunction, if government 
keeps intruding itself into the internal 
affairs of unions and if we impinge 
further on the collective bargaining 
process, then I will be forced to say 
regarding collective bargaining and 
the strike, using the ringing words of 
Charles L. Black, Jr., in his book The 
People and The Court, when he was 
writing about the guarantees in our 
Bill of Rights: 

“They inscribe our highest political 
ideals. What they mean is what we 
as a people mean. If we construe 
them liberally and creatively, employ- 
ing the skills of legal reasoning to 
give them body and life, bringing the 
resources of legal technique to bear 
to make them apply to new problems 
as well as to old, then we have a right 
to make speeches about our sacred 
generalities without deserving a ripe 
tomato in the face from the gallery of 
history. If we construe them away, 
laughing behind our sleeves at the 
‘perfectly legal’ legerdemain with 
which the trick has been managed, we 
construe away the dignity and worth 


[The End] 


of our nation.” 
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justified in discharging such employees 
or refusing them reinstatement unless 
he is guilty of committing an unfair 
practice which caused or prolonged 
the strike, or waives his right to disci- 
pline by soliciting the strikers to re- 
turn to their jobs. Such behavior on 
the part of the employer changes the 
status of the strikers and forces him 
to treat them as economic strikers. 


It is now rather thoroughly estab- 
lished under normal circumstances that 
if the union participates in illegal strikes 
or unlawful concerted activities the 
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employer is relieved of his statutory 
duty to bargain during the illegal ac- 
tivities. Because the union’s engage- 
ment in illegal concerted activities 
violates Section 8(d) of the statute, 
the employer is justified in his refusal 
to comply with this phase of the law. 
However, while the participating of 
the union in slowdowns, using harassing 
techniques which are harmful to the 
employer, and the engaging in other 
illegal strikes are not protected by the 
law, they do not violate the good faith 
bargaining requirement outlined in Sec- 
tion 8(b)(3) of the statute. [The End] 
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Developments 








Employer's Unauthorized Transfer 
of Plant Site 

What remedial measures are appropri- 

ate where an employer has violated a 

bargaining agreement provision restrict- 

ing movement of his place of business? 

In an award rendered on July 8, 
Arbitrator Herman A. Gray ruled that 
an employer who had breached a con- 
tract clause limiting transfer of plant 
sites must restore his operations to 
their original location and pay his 
employees over $200,000 in back wages 
and welfare benefits. 

The employer, a New York men’s 
clothing manufacturer, was a member 
and a director of an employers’ asso- 
ciation which had negotiated a collec- 
tive bargaining agreement with a 
clothing workers union and its local 
affiliate. Article XV of this agreement 
provided: “A. During the term of this 
Agreement the Employer agrees that 
he shall not, without the consent of 
the New York Joint Board [the local 
union], remove or cause to be re- 
moved his present plant or plants 
from the city or cities in which such 
plant or plants are located. B. During 
the term of this Agreement the Em- 
ployer shall not, without the consent 
of the New York Joint Board, manu- 
facture garments or cause them to be 
manufactured in a factory other than 
his present factory or factories.” In 
addition, Article XXIII provided that, 
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unless the written consent of the union 
had been obtained, “No employer... 
shall become, directly or indirectly, 
interested in any clothing establish- 
ment or a subsidiary or affiliate thereof 
operating as manufacturing jobber, 
manufacturing wholesaler, manufac- 
turing retailer or contractor which is 
not in contractual relationship with 
the New York Joint Board.” This 
article further provided that such 
consent was not to be withheld un- 
reasonably, and that if it were with- 
held the matter could be submitted to 
arbitration. 


Early in 1960 the employer met 
with union representatives to discuss 
plans which he said he had for modern- 
izing and expanding his present opera- 
tions—either by moving to enlarged 
quarters in Brooklyn or by taking 
additional space in the Manhattan 
building where his plant was presently 
located. On April 15, the employer 
began to shut down his plant and to 
lay off workers, and by April 22, the 
shutdown was completed and the 
entire staff of more than 300 employees 
had been laid off. Following this, the 
employer repeatedly assured the union 
that the factory would reopen in May. 

Instead of reopening the plant early 
in May, the employer moved it from 
New York City to a town in Missis- 
sippi which had previously floated a 
$360,000 bond issue for the purpose 
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of building him a new factory. Into 
this factory the employer moved the 
machinery and equipment from his 
New York plant, together with un- 
finished goods remaining after the 
shutdown. The dismantling of the 
factory and its move were accom- 
plished at night and over a weekend. 

While this move was being planned, 
the employer had, on March 29, voted 
with the other directors of the em- 
ployers’ association to approve a new 
bargaining agreement to succeed the 
old one when it expired on June 1. 
This agreement, which contained the 
same provisions as quoted above, was 
signed by the union and the associa- 
tion on May 17. 

The employer refused to appear at 
the arbitration hearing, held June 29, 
on the grounds that a trial judge had 
erred in holding that he was bound 
by the agreement and its arbitration 
provisions, and that an appeal had 
been taken from that decision. The 
appellate court had denied his appli- 
cation for a stay of arbitration pend- 
ing the determination of the appeal 
before it. 


In holding that the employer had 
violated the provisions limiting plant 
movement, Mr. Gray noted that 
“Tr]Jather than seeking the consent of 
the Joint Board or availing himself of 
the opportunity to arbitrate he de- 
liberately deceived the Joint Board so 
as to conceal his purpose and his plan 
for its accomplishment. The very 
stealth with which he managed the 
moving of his plant established under- 
standing on his part that he was 
violating the terms of his agreement 
with the Union and that the violation 
was calculated and deliberate. The 
scheme to move away from New York 
was long in the making and in the 
execution. The floating of a public 
bond issue and the building of a fac- 
tory with the proceeds is not some- 
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thing which can be accomplished in 
a matter of weeks.” 

Regarding the proper remedy for 
the employer’s breach of his agree- 
ment, Mr. Gray said: 

“The situation here presented is 
that of a long planned, deceptively 
concealed, deliberate violation of clear 
contractual obligations resulting in 
serious financial losses of a continuing 
nature and other damages no less 
severe yet difficult to calculate. The 
injury done is thus of an irreparable 
character. Such a situation is one 
which traditionally has invoked the 
remedial powers of an equity court. 

“It is the established 
State that an arbitrator possesses the 
powers of an equity judge in fashion- 
ing such relief as he believes to be 
called for by the circumstances. (/n 
Re Feuer Transp., Inc. 295 N. Y. 87, 
92.) It has been stated than an arbi- 
trator may act to remedy a situation 
manner which may even be 


law of our 


in a 


beyond the powers of an equity court. 


(Staklinski v. Pyramid Electric Com- 
pany, 6 A. D. (2) 565; affd. 6 N. Y. 
(2) 159.) 

“In this case the principles of law 
are buttressed by the specific provi- 
sions of the Market Agreement of 
1957-1960 and that of the Market 
Agreement of 1960-1963 both of which 
in their Arts. XIX declare that: 


“Tn addition to the powers which 
the Impartial Chairman may possess 
to this agreement or by 
expressly 


pursuant 
operation of law, it is 
agreed that in the event of any breach 
or threatened breach of this Agree- 
ment, the Impartial Chairman may 
issue an award providing for a manda- 
tory direction, prohibition, order, or 
money damages.’ 

“In view of the violation which has 
here taken place and which continues 
to go on and in view of the irreparable 
injury done thereby I have concluded 
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that the only relief adequate to remedy 
the situation must be an order to 
.. . [the employer] not only to cease 
from engaging in the operation of a 
men’s clothing factory anywhere out- 
side of the City of New York but 
affirmatively directing nim to reestab- 
lish such a factory within the City 
substantially of the same size and 
character as the one he dismantled 
and removed. (See Dubinsky v. Blue 


Dale Dress Co., 162 Misc. 177.)”’ 


Turning to the question of the 
measure of damages, Mr. Gray cited 
the following language in Article XIX 
of the agreement: “Without limitation 
upon the foregoing, if members of the 
Union have been injured by a viola- 
tion of this Agreement, the direction, 
order or money damages equal to the 
earnings of which the Union members 
were deprived may be made to run 
in favor of the Union.” 

Applying this provision, Mr. Gray 
outlined in detail the computation of 
the losses suffered by the employees 
as a result of the transfer of the plant. 
These amounted to $155,429 in wages 
lost; $10,102.89 in contributions re- 
quired of the employer to employee 
benefit funds; $3,307 in pay for the 
July 4 holiday; and $35,842.86 in due 
and unpaid vacation pay—a total of 


$204,681.75. 


Overtime—'‘‘Call-In"’ Pay 


Were employees who were called in to 
work two hours before the start of their 
regular shift entitled to the four hours of 
‘call-in’ pay provided for in the bar- 
gaining agreement? 

Six employees brought this griev- 
ance seeking payment of four hours 
call-in pay for a day on which they 
began work at 5:00 a. m. instead of 
the usual starting time of 7:00 a. m. 
The men worked straight through 
from 5:00 a. m. to the regularly sched- 
uled quitting time, 3:00 p. m., and 
were compensated for the extra two 
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hours worked at the rate of time and 
one-half. It was their contention that 
the bargaining agreement required 
payment of a four-hour minimum 
guarantee for the two hours worked 
on the 5:00 a. m. call out. The perti- 
nent provisions of the contract be- 
tween their union and the company 
were as follows: 

“Article XIfI, Overtime: A. The 
work day is defined as being the 
twenty-four (24) hour period begin- 
ning with the starting time of the 
first shift and ending at the same time 
the following day. C. Employees 
who work in excess of eight (8) hours 
within a twenty-four (24) hour period 
beginning at the start of a designated 
shift or in excess of forty (40) hours 
in any regular weekly work period, 
will be paid time and one-half for the 
hours worked in excess of eight (8) 
on the daily basis or in excess of 
forty (40) on the weekly basis, which- 
ever is greater but not both. In other 
words, overtime shall not be paid on 
overtime. 

“Article XIV, Call Time: .. . C. 
Employees scheduled at least sixteen 
and one half (16%) hours in advance 
for work at any time other than the 
start of their established shift or on 
their regular day off shall not be paid 
Call Time but shall be guaranteed a 
minimum four (4) hours straight time 
pay for any such schedule, including 
pay for time worked. D. It is agreed 
that the time for the start of the em- 
ployee’s shift or day work schedule 
may be changed at any time by Man- 
agement upon notification to the em- 
ployee before the end of his last 
preceding shift or day work schedule, 
and such change shall not then be 
subject to Call Time.” 

The union argued that under Ar- 
ticle XIV, Section C, the company 
was obligated to pay a minimum of 
four hours’ wages for the two-hour 
period worked prior to the start of 
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the regular 7:00 a. m. shift. In reply, 
the company contended that the above 
section only served to guarantee four 
hours’ employment on any occasion 
that employees were called to work, 
and that this requirement had been 
met since the men in question had 
received a total of ten hours’ work— 
the preshift hours plus their regular 
eight-hour shift. 


Arbitrator Harold T. Dworet agreed 
with the company’s interpretation of 
the disputed section. In denying the 
grievance, he said: 


“All that the guarantee of Article 
XIV C. requires is that if the man 
has had the sixteen and one-half hours 
advance notice, and comes into work 
he is entitled to be sure he will have 
at least four hours of continuous work 
when he comes in. The net effect of 
the instructions given these men on 
their previous shift to report at 5:00 
a. m., instead of 7:00 a. m. was the 
same as the Company’s advising them 
that the starting time for their shift 
for the next day would be 5:00 a. m., 
instead of 7:00 a. m. This should 
have been understood by the men, and 
apparently was, without the necessity 
of formal notice or detailed explana- 
tion that the Company was changing 
the starting time of their shift for that 
one day. The men were told they 
would work a shift for ten hours. The 
extra hours were to be worked at the 
beginning rather than the end of their 
shift.” 

Mr. Dworet continued: 


“The compensation for an employee 
should be no different, and there 
should be no greater penalty on the 
Company for working a ten hour shift 
by adding two hours at the beginning 
instead of the end of a shift. In this 
instance, if the employees had come 
to work at 7:00 a. m., and stayed until 
5:00 p. m., they would have received 
time and one-half for the extra two 
hours. The fact they started at 5:00 
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a. m., and left at 3:00 p. m., did not 
change the situation to where they 
were entitled to greater compensation 
than time and one-half for the extra 
two hours; the only difference being 
the two extra hours under the 5:00 
a.m. starting time were part of the pre- 
ceding twenty-four hour day, whereas, 
the two hours overtime as an exten- 
sion of the shift would be in the same 
twenty-four hours in which their reg- 
ular shift fell. The end result would 
be the same as to pay due. Any other 
result would mean a pyramiding of 
overtime which is prohibited by the 
Contract. These men were not sub- 
ject to any undue inconvenience or 
any excess travel time, the reasons 
for which a call in pay penalty is 
normally paid. Under the circum- 
stances, it is the decision of the ma- 
jority of the Board that the grievance 
be dismissed.” 


Conduct of Union Affairs— 
Validity of Election 
Was a union stewardship election prop- 
erly conducted where only 18 of the 
170 union members in the department 
affected had an opportunity to vote? 
In this appeal to the UAW’s Pub- 
lic Review Board, a defeated candi- 
date for election as a departmental 
steward attacked the validity of the 
election. On the day of the election, 
only 18 members were working in the 
department; whereas on the follow- 
ing work day the full membership of 
170 was working, and thus eligible 
to vote. On appeal, the union’s Inter- 
national Executive Board upheld the 
ratification of the by the 
general membership of the local, but 
directed that a new election be held 
if 50 per cent of the members affected 
should petition for one. The candi- 
date appealed, contending that the 
election was conducted “in total dis- 
regard for the democratic rights of 
the members involved,” and was “in 


769 


election 





direct violation of ... the AFL-CIO 
Codes of Ethical Practices.” 


It appeared that the election had 
been postponed indefinitely from the 
originally scheduled date because the 
entire membership was on layoff on 
that date. Subsequently, 18 employ- 
ees were recalled and, after the com- 
pany announced plans to recall the 
remaining employees, the election was 
rescheduled for four days after they 
were to return to work. Although 
the company thereafter delayed the 
return date a week, the election was 
held as rescheduled, with 15 of the 
18 members voting 11 to 4 in favor 
of the appellant's opponent. One 
working day after the election, the 
normal complement of approximately 
170 members returned to work. 


The Board reversed the decision 
of the IEB, saying in part: 


“The basic challenge in this case 
goes to the soundness of the judg- 
ment exercised by the local’s election 
committee when it held the election 
on a date when about 152 of the ap- 
proximate 170 members involved could 
not vote. Article XII, Section III of 
the local’s bylaws and Article 45, 
Section 2 of the International Consti- 
tution state that stewards shall be 
elected for a period of two years. We 
cannot affirm the judgment exercised 
by the local officials which resulted 
in the disfranchisement of 89 percent 
of the: members directly affected by 
the election especially when post- 
ponement of the election to but a few 
working days later would have given 
the franchise to all. In our opinion 
the requirement of Article 45, Section 
2 that ‘[a]ll Shop Stewards and/or 
Committeemen shall be democrati- 
cally elected’ was not satisfied in this 
election.” 

The Board next held that the IEB’s 
provision for a new election if desired 
by a majority of the members did not 
rectify the error in the conduct of the 
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election. “The conduct of a new elec- 
tion if ‘fifty percent or more of the 
members currently working in this 
department petition to indicate that 
they desire a new election for the 
position of steward’ does not suf- 
ficiently compensate for the failure 
originally to conduct a democratic 
election. It may well be that certain 
individuals on the B shift desire an- 
other election but hesitate to declare 
their positions in a written petition. 
Individuals may feel that it would 
be assumed that their sympathies are 
with a particular clique or political 
group if they sign such a petition. 
But more basically, if . .. [the suc- 
cessful candidate] was not democrati- 
cally elected, it is improper that he 
continue to hold office until he is 
democratically elected. An undemo- 
cratic election does not thereafter 


retroactively become a democratic one 
by adoption of the simple expedient 
of extending the privilege to the ma- 
jority to engage in a new, democratic 


election upon condition that it peti- 
tion for one.” 

In conclusion, the Board set aside 
the prior election and ordered the 
local to conduct a new election as 
soon as -was feasible. 


Holidays— 
Absence Due to Sickness 

Was an employee entitled to holiday 

pay for a holiday falling in a period 

during which he was absent because of 
illness? 

An employee for a St. Louis print- 
ing firm was ill, and therefore unable 
to work from September 30 to No- 
vember 23, 1959. When he returned 
to work, he requested that he be paid 
for November 11 (Veterans’ Day) in 
accordance with the terms of the bar- 
gaining agreement between his union 
and the company. The company re- 
fused on the ground that it was “not 
Company policy to pay holiday pay 
to any employee on an hourly wage 
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who is being compensated for that 
day under some form of insurance 
coverage paid wholly or in part by 
the Company.” 

The contract provision regarding 
holiday pay read as follows: 

“Article 4, Section 1. Time worked 
outside the above schedule shall be 
paid for at the rate of double time. 
New Year’s Day, Decoration Day, 
Fourth of July, Labor Day, Veterans’ 
Day, Thanksgiving Day and Christ- 
mas Day shall be paid for seven and 
one-half (712) hours at straight time 
rates when no work is performed on 
such holidays (even though such holi- 
days fall on Saturday) and in addition 
thereof, double time if work is per- 
formed on such holidays. In the event 
that any of the above mentioned holi- 
_ days fall on Sunday, the day observed 
by the State, Nation or by Procla- 
mation shall be observed as such.” 

The parties were unable to resolve 
the dispute, and the matter was sub- 
mitted to Joseph M. Klamon for arbi- 
tration. 


In support of its position that the 
employee was entitled to pay for the 
Veterans’ Day holiday, the union cited 
the fact that the company had on 
numerous occasions granted holiday 
pay to employees who had been ab- 
sent due to illness, even though its 
contracts with other unions condi- 
tioned payment of holiday pay upon 
an employee’s working the days be- 
fore and after the holiday. 


The principal points of the com- 
pany’s argument were: 


(1) The primary purpose of holi- 
day pay is to prevent reduction of an 
employee's take-home pay because of 
the holiday. Since the employee in 
question was absent from work, his 
take-home pay was not diminished 
by reason of the occurrence of the 
holiday. 

(2) Since the absent employee’s 
work was being performed by a re- 
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placement employee, who himself re- 
ceived holiday pay, the company would, 
if this grievance were upheld, be forced 
to pay holiday pay to two persons for 
one job. 

(3) Since other portions of the con- 
tract expressly provided for the com- 
pany’s continued payment to welfare 
and pension plans on behalf of em- 
ployees absent due to sickness, the 
fact that Section 1 of Article 4 made 
no provision for payment of holiday 
pay to absent employees leads to the 
conclusion that an employee is not 
entitled to such payment unless he is 
actually working at the time of the 
holiday. 

In addition, the company (1) pointed 
out that the general practice within 
the printing industry in the area was 
in conformity with its position and 
(2) explained that its previous pay- 
ment of holiday pay to absent em- 
ployees “had been mistakes on the 
part of the company.” 

In sustaining the position of the 
union, Mr. Klamon adhered to a literal 
interpretation of the holiday-pay pro- 
vision of the contract. Since the con- 
tract did not expressly condition an 
employee’s right to holiday pay upon 
his being actively engaged in work 
immediately preceding and following 
the holiday, Mr. Klamon was of the 
opinion that the employee involved 
here was entitled to receive pay for 
the November 11 holiday. “If the Com- 
pany is to introduce into the contract 
restrictions prohibiting holiday pay 
under certain conditions, as spelled 
out in agreements that it has with 
other unions, then identical or simi- 
lar language that is contained in the 
other contracts must be incorporated 
into the contract with this Union at 
some early date. ... [I]t is urged 
by counsel for the Company that the 
contract as a whole and Section 1 of 
Article IV in particular contemplate 
that an employee, in order to be eli- 
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gible to receive holiday pay, be ac- 
tively working for the Company at 
the time that the holiday occurred. 
If this is to be so, then this desirable 
objective can be achieved by spelling out 
in the plainest terms such an intent. 
Certainly, the Arbitrator may not on 
his own initiative modify the contract 
accordingly.” 

Mr. Klamon next called attention 
to the fact that the company’s prior 
payment of holiday pay to absent em- 
ployees, although allegedly by mistake, 
gave further support to the union’s 
position. He continued: 


“Certainly, the fact that insurance 
benefits of one sort or another were 
being received is no basis for deny- 
ing holiday pay. In most forms of 
property insurance the principle of 
indemnity alone is usually strictly 
followed. In many types of personal 
insurance involving health, hospital 
confinement, and other forms of per- 
sonal coverage, the principle of in- 
demnity alone is not adhered to.” 


In conclusion, Mr. Klamon held 
that there were “no restrictions what- 
ever in the above contract clause that 
would justify the Arbitrator in setting 
aside the contract and substituting 
restrictions that are present in other 
contracts. The pertinent contract clause 
is very clear and unequivocal.” 


Discharge—Insubordination 


Did an employee's refusal to comply 
with his supervisor's instructions regard- 
ing production methods, coupled with 
a threat to do physical harm to the 
latter, warrant his discharge? 


This dispute between a Chicago 
paper bag manufacturer and the union 
representing its employees arose out 
of an incident occurring on April 15 
of this year. On that date, an em- 
ployee who operated a machine called 
a “waxer” was informed by the com- 
pany’s production manager of the 
proper method of threading the ma- 
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chine. After the production manager 
had left, the employee began thread- 
ing the machine in a manner contrary 
to the instructions he had just been 
given. When this was discovered by 
the manager, he ordered the employee 
to operate a different machine for the 
remainder of the day. The employee 
replied that he was “sick” and was 
going home. In addition, the em- 
ployee made a statement to the effect 
that if they were not on company 
property he would do violence to the 
manager. The employee was subse- 
quently discharged, and when the com- 
pany and the union were unable to 
satisfactorily adjust the ensuing griev- 
ance filed by the employee, the matter 
was submitted for determination by 
Arbitrator Peter M. Kelliher. 


In defense of his conduct, the em- 
ployee contended that if he had fol- 
lowed the procedure outlined by the 
manager his machine would have turned 
out a defective product, and that he 
had gone home “sick” in order to pre- 
vent his becoming angry enough to 
attack the manager. 

Although the company had submitted 
evidence of the employee’s prior mis- 
conduct, Mr. Kelliher held that this 
would not have been necessary inas- 
much as “the events of April 15, 1960, 
standing alone and particularly the 
clear admissions of the Grievant as to 
those events, constitute sufficient 
cause for the discharge action.” 

Regarding the discharged employee’s 
first contention, Mr. Kelliher said: 


“ec 


In his testimony, the Grievant 

conceded that without obtain- 
ing permission from the Production 
Manager, he went back to perform- 
ing the work under the method that 
was specifically disapproved by the 
Production Manager. As a matter of 
common sense, he should have known 
that he could not change the method 
prescribed by the Production Manager 
without first attempting to show the 
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Production Manager that it was caus- 
ing some damage to the product and 
obtaining his consent to change. He 
did not attempt to consult the Pro- 
duction Manager before changing to 
the disapproved method. The method 
that the Production Manager pre- 
scribed was the regular method by 
which this machine was constantly 
operated. This constitutes insubordi- 
nation. 

cern: FF. offense, 
however, was his admitted statement 
to the Production Manager which can 
be considered only as an attempt to 
place the Production Manager in fear 
of physical violence. There would be 
absolutely no purpose in making the 
statement as to what he would do if 
this were on the outside unless he 
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were attempting to convey an implied 
threat. No plant can function and pro- 
vide employment unless Supervisors 
are protected from any possible fear 
of physical reprisal as a result of 
giving proper orders to employees.” 


Mr. Kelliher concluded: 

“The Grievant testified that the 
reason he left the plant on April 15, 
1960, was due to his fear that if he 
stayed in the plant, he might have 
completely lost his temper and that he 
might then be guilty of committing 
physical violence on a member of 
supervision. It is expected that em- 
ployees in an industrial plant will 
work under situations of pressure 
and yet preserve good working re- 
lations with supervision and fellow 
employees. It is evident that over a 
period of two years, this employee 
has failed to correct his attitude and 
conduct as a result of several mild 
disciplinary warnings and suspensions. 
It is apparent that the Company has 
been unusually lenient in its dealings 
with this employee. Despite the vigor- 
ous defense that the Union made in 
this case, the Board must find that the 
Grievant in his own testimony made 
a series of admissions of conduct that 
warrant the discharge penalty.” 





THE LONG STEP—INTO THE UNKNOWN— 
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the inroads of the legislative. Long 
ago that especial fight was waged and 
lost in our legal motherland. 

Now the fight was not waged. Con- 
gress did not assail the Court with a 
momentum that could not be resisted, 
as parliament had once set upon the 
courts of the Crown. Now the field 
was abandoned, freely, by the Court. 

For the Court to say that Congress 
can decide—must decide—the content 
of a “labor dispute” within the frame- 
work of the case presented is a his- 
toric abdication.*® 

In a sense this observation is less 
than fair, because the individual mem- 
bers of the Court have only two sources 


for the exercise of the collective pro- 
fessional wisdom they are engaged 
to bring to their deliberations: the 
briefs of the parties and their own 
experience. If neither has alerted them 
to the need for nurture from the tap- 
roots of our entire culture, the fault- 
whatever it may be—lies all around. 
We share and share alike. 


The taproots of the common law, 
of the natural law as once expressed 
in our elemental but right-oriented 
legal system, have atrophied—wasted 
by a disuse that was sometimes by de- 
sign, other times by accident. In the 
Telegraphers case a great piece was 


cut away. [The End] 





*On May 13, 1960, Senator Dirksen intro- 
duced a bill (S. 3548) to amend the Norris- 
LaGuardia, National Labor Relations and 
Railway Labor Acts to remove from any 
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list of compulsory bargaining subjects, and 
from the scope of labor disputes, “the crea- 
tion or discontinuance of positions.” 
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CURRENT LITERATURE 





in the Labor Field 





Voluntary Arbitration 


Labor-Management Arbitration Man- 
ual. Marion Beatty. E. E. Eppler and 
Son, 165 Broadway, New York 6, 
New York. 1960. 186 pages. $6. 

This manual is a step-by-step guide 
for the industrial relations manager 
or labor union representative who 
must handle a case before an arbi- 
trator or arbitration board and who 
desires a brief review of the usual 
problems and practices. It covers the 
techniques customarily followed in 
preparing a case for arbitration and 
in taking it through the hearing to 
conclusion. 

Beginning with the basics, the author 
defines arbitration and various griev- 
ances which may be subject to arbitra- 
tion. Then he discusses the different 
types of arbitration, such as contract 
v. grievance arbitration, voluntary v. 
compulsory arbitration, commercial 
v. labor arbitration and arbitration v. 
appraisal. He also contrasts arbitra- 
tion with mediation and conciliation. 

Armed with this knowledge, the 
reader then encounters the history of 
arbitration in the United States and the 
legislation which affects present-day 
arbitration. From here, the author 
leads into the actual arbitration process, 
beginning with the selection of the 
arbitrator. In succession, the reader 
marches through chapters on the ex- 
pense of arbitration, preparing the 


774 


case, presenting the case, the legal 
rules applicable to the arbitration 
process, grievance procedure, arbitra- 
tion clauses in contracts, submission 
agreements, and the opinion of the 
arbitrator and subsequent award. In 
all, the book represents a short course 
for those unfamiliar with the process. 
It is extremely easy to follow and 
draws a complete picture of arbitra- 
tion for the uninitiated. 


The author, Marion Beatty, is an 
attorney and an arbitrator. In addi- 
tion, he has been a university lecturer 
on labor law and has served on vari- 
ous government labor boards. Mr. 
Beatty’s background and experience 
in the labor arbitration field make him 
eminently qualified to produce a work 
of this kind, and he has done a credit- 
able job. 


Guide for Arbitration 


How Arbitration Works. Frank EI- 
kouri and Edna A. Elkouri. Bureau 
of National Affairs, Inc., 1231 24th 
Street, N. W., Washington 7, D. C. 
Revised 1960. 498 pages. 
$9.65. 

This book deals with the workings 
of labor-management arbitration and 
with the numerous questions and 
problems that have confronted the 
parties and their arbitrators. Arbitra- 
tion has been defined as a “simple 
proceeding voluntarily chosen by par- 
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ties who want a dispute determined 
by an impartial judge of their own 
mutual selection, whose decision, based 
on the merits of the case, they agree 
in advance to accept as final and 
binding.” 

In attempting to illustrate the work- 
ings and complexities of arbitration, 
the authors make liberal use of the 
ultimate source—actual arbitration 
awards. The authors draw heavily 
on the experience of Mr. Elkouri as 
an arbitrator, as well as on research 
conducted by the Bureau of National 
Affairs. Mr. Elkouri is also an at- 
torney and professor of law, while 
Mrs. Elkouri is an attorney and a 
widely published writer in the labor 
arbitration field. 


Industrial Relations Conference 


Proceedings of the Twelfth Annual 
Meeting of the Industrial Relations Re- 
search Association. Edited by David B. 
Johnson. Industrial Relations Research 
Association, Sterling Hall, University 
of Wisconsin, Madison 6, Wisconsin. 


1960. 210 pages. $3.50. 


The proceedings of this conference, 
which was held in Washington, D. C., 
December 28 and 29, 1959, include 
papers presented on persistent unem- 
ployment, health plans in collective 
bargaining, unemployment insurance, 
minimum wage standards, industrial 
conflict and union and management 
policies, along with panel discussions 
of the topics. Also included are me- 
morial pieces on the late Selig Perl- 
man and Sumner Slichter. 


California Reprint 


The Institute of Industrial Rela- 
tions of the University of California 
has recently released a reprint pamphlet 
by Seymour M. Lipset entitled Sta- 
bility in the Midst of Change. Reprinted 
from the Social Welfare Forum, this 
paper deals with the stability of society 
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in the midst of the social, economic 
and industrial revolution of this cen- 
tury. It is Number 142 in the reprint 
series. 


Michigan State Publications 


Michigan State University’s Labor 
and Industrial Relations Center has 
recently issued several new titles in 
its reprint series. 

Any of the following titles may be 
obtained free upon request; addi- 
tional copies are 15 cents. 

The 1913 Revolt of the Michigan 
Copper Miners. William A. Sullivan. 
No. 21. 

Integration and Cleavage Among 
Community Influentials in Two Border 
Cities. William H. Form and William 
V.D’Antonio. No. 22. 

Employee Attitudes Toward Techno- 
logical Change in a Medium Sized In- 
surance Company. Eugene Jacobson, 
Don Trumbo, Gloria Cheek and John 
Nangle. No. 23. 


The United States Steel Corporation 
Versus Labor: The Early Years. John 
A. Garraty. No. 24. 


UI Claimants Exhausting Benefits 
During 1957-58. W. Stanley Devino. 
No. 26. 


Organized Labor's Image of Com- 
munity Power Structure. William H. 
Form and Warren L. Sauer. No. 28. 


Community Influentials in a Middle- 
Sized City. William H. Form 
Warren L. Sauer. No. 29. 

Company Cooperation in Collective 
Bargaining in the Basic Steel Industry. 
Jack Stieber. No. 30. 


and 


Computer Automation, Work Envi- 
ronment, and Employee Satisfaction. 
Einar Hardin. No. 31. 

Institutional and Occupational Re pre- 
sentatives in Eleven Community Influ- 
ence Systems. William D’Antonio, 
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William Form, Charles Loomis and 
Eugene Erickson. No. 32. 

Accuracy of Employee Reports on 
Changes in Pay. Einer Hardin. No. 33. 


The above pamphlets may be ob- 
tained from the Labor and Industrial 
Relations Center, Michigan State Uni- 
versity, East Lansing, Michigan. 





LANDRUM-GRIFFIN: AN ANALYSIS 
—Continued from page 718 





Taft-Hartley) for coping with the 
featherbedding and management’s- 
right-to-manage issues. It is even prob- 
able that Landrum-Griffin will be 
impotent in dealing with union cor- 
ruption, failing as it does to restore 
competitive unionism.** For example, 
the much-monitored Mr. James Hoffa 
and the Teamsters Union, seemingly 
the main target of the Senate hearings 
and Landrum-Griffin, appear more 
powerful than ever. (While total union 
membership has declined in the past 
two years, membership in the Team- 
sters has risen—the biggest member- 
ship in the United States today.) 


(3) If Landrum-Griffin is not the 
answer, what is? 

The problem is not to contain power, 
but to dismantle it. The problem is 
not to supervise monopolistic unionism, 
but to restore competitive unionism. 
The problem is not to add new laws, 
but to remove some old laws and 
enforce the remaining ones. 


As a starter for the removal of old 
laws, I recommend repeal of the 
Norris-LaGuardia Act of 1932. This 
law denies injunctive relief to persons 
suffering irreparable injury from un- 
lawful conduct. It greatly strengthens 
the coercive power of unions. During 
strikes, for example, its effect is to 
deprive the right of those who want 
to work to assume their jobs peace- 
fully and the right of the employer 


to try to maintain his business oper- 
ations without violence or the threat 
of violence. 

Further, I recommend other legis- 
lative action, to (1) forbid compulsory 
union membership, (2) remove exclu- 
sive bargaining rights of trade unions, 
(3) repeal union exemption from the 
antitrust statutes and (4) abolish the 
NLRB (mainly as a positive step in 
resolving the pre-emption issue). 


In a word, I recommend the restor- 
ation of voluntarism in our industrial 
relations—a return to competitive 
unionism. This return is dictated not 
only by equity, but by a national need 
to heighten labor productivity and pre- 
vent excessive labor costs and by the 
long-range need of the unions them- 
selves to grow and prosper in a free 
society. As the grand old man of 
labor, Sam Gompers, said in his final 
presidential address to the American 
Federation of Labor in 1924, looking 
over the past and peering into the 
future: 

“Men and women of our American 
trade union movement, I feel that I 
have earned the right to talk plainly 
with you.... I want to urge devo- 
tion to the fundamentals of human 
liberty—the principles of voluntarism. 
No lasting gain has ever come from 
compulsion. If we seek to force, we 
but tear apart that which, united, is 
invincible.” ** [The End] 





*Cf. “A Theory of Corruption in Trade 
Unions,” a paper by Dr. Simon Rottenberg 
of the University of Chicago, delivered to 
the 126th meeting of the American Associa- 
tion for the Advancement of Science, De- 
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cember 31, 1959. Says Professor Rottenberg: 
“Corruption in the trade unions cannot 
occur unless there is monopoly power in 
the labor market.” 

*® AFL Proceedings, 1924, p. 5. 
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“State of Rest'’ Doctrine 


This action was brought by the 
Secretary of Labor in the District 
Court for the District of Puerto Rico 
to enjoin the defendant employer’s 
violation of the minimum wage and 
overtime provisions of the Fair Labor 
Standards Act. The defendant was 
engaged in the business of importing 
and distributing building supplies, 
household equipment and other goods. 
Eighty per cent of the goods sold were 
shipped from the United States and 
were delivered to the defendant’s 
warehouses by an independent trucker. 
After the trucker’s employees had 
placed the packages containing the 
goods within the confines of the ware- 
houses (either in freight elevators 
or inside a door on the ground floor 
of the buildings), the defendant’s 
employees opened them and _ trans- 
ported the goods to appropriate store- 
rooms. In granting the injunction, 
the district court held that the act 
applied to every employee concerned 
with the goods until the time that 
they were stored in the warehouses. 
Included among these were employ- 
ees who (1) ordered, made payments 
for, and kept records of goods re- 
ceived from outside Puerto Rico, (2) 
operated a telephone switchboard, 
(3) received, checked and stored the 
goods and (4) performed custodial 
and janitorial work. 


Wages . . . Hours 


It was contended by the defendant 
on appeal that the above employees 
were not “engaged in commerce” 
within the meaning of the act, and 
further that its business was exempt 
from the act’s provisions as a retail 
establishment, since 75 per cent of 
its sales were of goods not intended 
for resale by the purchaser. Regard- 
ing the defendant’s first argument, 
the Court of Appeals for the First 
Circuit noted that “interstate com- 
merce ceases when the goods come 
to rest,” but that “[t]he difficulty 
arises in defining the resting point.” 
The court cited the case of Walling v. 
Jacksonville Paper Company, 6 LABorR 
Cases § 51,151, in which the Supreme 
Court had held that commerce con- 
tinues through any “temporary pause” 
at a warehouse until such time as the 
goods come to rest upon the comple- 
tion of a journey beyond the ware- 
house. “In other words,” said the 
court in the present case, “commerce 
continued through the warehouse. In 
the case at bar commerce clearly 
ended at the warehouse. The ques- 
tion presented, therefore, is where, 
within the warehouse, the goods come 
to rest in such a way as to terminate 
the flow of commerce. 

“In Domenech v, Pan American 
Standard Brands, Inc., [9 LABor CASES 
{ 62,554], 1 Cir., 1945, 147 F. 2d 994, 
995, we observed that ‘the “state of 
rest” doctrine holds that the in- 
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terstate journey ends when the goods 
come to rest in the wholesaler’s ware- 
house and are intermingled with the 
mass of property there.’ ... The 
journey obviously does not terminate 
simply when the destined owner 
takes possession (or defendant could 
solve all its troubles by sending a 
single employee to the pier), nor 
should it when the property crosses 
some particular threshold. In our 
opinion the placement of a shipment 
in an elevator, or on the floor by a 
doorway, results in only a ‘temporary 
pause.’ We believe we were correct 
in Domenech in stating that the 
mingling with other goods in the 
warehouse is the event which brings 
about a state of rest, and that this 
occurs when the goods have been 
placed in their intended destination 
as stock. . . . It follows that the court 
properly concluded that those em- 
ployees concerned with receiving, 
checking, and storing goods within 
the warehouse are ‘engaged in com- 
merce.” The court also held that the 
clerical employees, telephone opera- 
tors and custodial workers were di- 
rectly connected with the goods while 
they were in commerce. 


Turning to the defendant’s conten- 
tion that 75 per cent of its sales were 
retail sales, the court noted that 21.6 
per cent were admittedly of goods for 
resale ; that 3.6 per cent were to build- 
ing contractors for purposes other 
than residential or farm construction: 
that 4.1 per cent were to contractors 
for use in farm or residential build- 
ings; and that 7.7 per cent were to 
government agencies. In discussing 
these figures, the court pointed out 
that under the holding of the Su- 
preme Court in Arnold v. Ben Kanow- 
sky, Inc., 39 Lasor Cases §{ 66,237, the 
burden was on the defendant to show 
that 75 per cent or more of its sales 
were of goods not for resale. “In Ben 
Kanowsky the court held that parts 
sold to a manufacturer to be incor- 
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porated into airplanes to be sold as 
finished products were sold ‘for 
resale.’ It found in Section 3(n) 
of the act, (‘“Resale” shall not in- 
clude the sale of goods to be used 
in residential or farm building con- 
struction, repair, or maintenance, ) 
29 U. S. C. §$203(n), ‘an intent to 
classify other sales for use in articles 
to be resold as “resale.” ’. . . We see 
no difference between the resale of 
a completed article containing a de- 
fendant’s parts, and the incorporation 
of a defendant’s material, no doubt 
at a price, into the property of a con- 
tractor’s customers. Consequently, 
another 3.6% must be added to the 
admitted 21.6% of defendant’s goods 
which were sold for resale. The de- 
fendant’s case, accordingly, falls be- 
fore we reach some _ potentially 
interesting questions raised by the 
court’s exclusion of defendant’s prof- 
fered expert testimony as to the 
nature of the remaining contested 
categories.” 


The court concluded by disposing 
of the defendant’s complaint that the 
district court’s injunction failed to 
specify the particular employees af- 
fected. This objection was without 
merit, said the court, since the lower 
court clearly indicated which activi- 
ties were to be covered.—Mitchell v. 
Sucrs. De A. Mayol and Company, Inc., 
40 Lazor Cases §{ 66,687. 


Administrative Employee May 
Not Recover Unpaid Overtime 

In this federal district court action, 
the plaintiff sought recovery of over- 
time pay allegedly due him under the 


provisions of the FLSA and also 
under an oral agreement with his 
former employer. The plaintiff was 
employed from October, 1955, until 
his discharge in March, 1957, by a 
coffee urn manufacturer whose prin- 
cipal customer was the United States 
Army Quartermaster Corps. Initially 
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the plaintiff had been employed in the 
stockroom at $1.50 per hour, but in 
December, 1955, he was given a new 
position with a salary exceeding $115 
per week. Thereafter his salary was 
increased to $125 in March, 1956, to 
$135 in October, 1956, and to $144 in 
December, 1956. These amounts were 
duly paid, but the plaintiff claimed 
that he was owed more than $7,000 
for overtime worked. 


The defendant answered that the 
plaintiff, as an administrative or exec- 
utive employee, was exempt from the 
overtime requirements of the FLSA, 
and that there had been no oral agree- 
ment to pay him overtime. 


The district court first pointed out 
that the act does not define executive 
or administrative status, but dele- 
gates that task to the administrator 
of the Wage and Hour Division of the 
Department of Labor. After observ- 
ing that the plaintiff was exempt 
under several of the regulations es- 
tablished by the administrator in 
that he had received more than $100 
per week, the court cited the applica- 
ble regulations defining executive and 
administrative employees. Under these 
regulations, an executive is one “whose 
primary duty consists of the manage- 
ment of the enterprise in which he is 
employed or of a customarily recog- 
nized department or subdivision there- 
of, and includes the customary and 
regular direction of the work of two 
or more other employees,’ and an 
administrative employee is one “whose 
primary duty consists of the perform- 
ance of office or nonmanual field work 
directly related to management poli- 
cies or general business operations of 
his empioyer which includes 
work requiring the exercise of discre- 
tion and independent judgment.” 


There was a direct conflict in the 
testimony as to whether the nature of 
the plaintiff's duties were such that 
he would be exempt from the act’s 
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protection under one or both of the 
above definitions. The plaintiff's wit- 
nesses, including a man who had been 
the chief supervisory employee while 
the plaintiff was working, testified 
that his job consisted primarily of 
such manual tasks as supplying parts 
to production workers, inspecting, 
polishing and crating urns, acting as 
an “errand boy,” filling the soft-drink 
machine and picking up rags. [In con- 
trast, the defendant's witnesses de- 


scribed the plaintiff as the “plant 
superintendent” or “production man- 


ager’ who exercised authority over 
all phases of plant operations. 

Although it observed that “both 
these accounts appear exaggerated,” 
the court was of the opinion that the 
evidence supported the conclusion 
that the plaintiff had acted in at least 
an administrative capacity regardless 
of whether he could be considered an 
executive employee as defined by the 
regulations. The court felt that it was 
“unlikely that plaintiff was receiving 
a salary of $6,000 to $7,500 a year for 
work which did not materially differ 
from that which he was performing as 
a stockroom employee at a wage of 
$3,120 a year.”” Since the plaintiff fell 
within the administrative exemption, 
he was not entitled to overtime pay 
under the FLSA. 

Regarding the alleged oral contract, 
the plaintiff testified that when he 
was placed on a salary basis in De- 
cember, 1955, the supervisor had told 
him that the company was not then in 
a position to pay him for any over- 
time which he might work, but that 
it would do so when it was financially 
able. This testimony was corrobo- 
rated by the supervisor, who added 
that he had discussed this agreement 
with several officers of the company, 
and that one of the vice presidents 
(deceased at the time of this action) 
had approved it. In addition, both the 
plaintiff and the supervisor testified 
that a company official had assured 
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them in December, 1956, that the 
Quartermaster contract was progress- 
ing satisfactorily, and that upon its 
completion the company would be 
able to pay the overtime due the 
plaintiff. This official subsequently 
testified for the company that he had 
not made such a promise, and that it 
was apparent in December, 1956, that 
the company would suffer a substan- 
tial loss on the Quartermaster con- 
tract. The other officials mentioned in 
the plaintiff's testimony denied any 
knowledge or approval of the claimed 
agreement to pay overtime. 


The district court held that the 
plaintiff had failed to establish the 
existence of any contractual right to 
overtime, saying in part: 


“In evaluating this conflicting evi- 
dence it seems a natural premise 
that the usual industrial practice is 
to compensate management personnel 
on a straight salary basis and that the 
amount of work performed by such 
an employee is considered in granting 
salary increases. As to whether or 
not such practice was here followed, 
a comparison of plaintiff’s salary with 
that of . [the supervisor] is en- 
lightening. [The supervisor’s] 
salary was $153.85 per week 


at the 
time he increased plaintiff’s salary to 


$135 per week. Under the alleged 
agreement, therefore, plaintiff would 
receive $155.25 for a 44-hour week or 
$236.25 for a 60-hour week. Since... 
[the supervisor] could be expected to 
work longer than a 40-hour week, his 
testimony would indicate that he 
promised plaintiff greater compensa- 
tion that he himself received.” 


After discussing other evidence 
tending to support the company’s 
position, the court concluded: 


“Further there is a factual incon- 
sistency between the plaintiff's two 
claims; for under the first he has to 
contend that he is a mere errand boy 
doing ‘buggy-lugging,’ while under 
the second he is the highest priced 
official in the plant. The second, too, 
appears to have been somewhat of an 
afterthought. He was discharged in 
March 1957 and intervened in Sep- 
tember 1957 in a pending action for 
overtime compensation brought by 
his brother and another employee; 
not until March 1959 did he make the 
claim of special contract by amend- 
ment to his complaint. The net result 
is that the plaintiff has failed to estab- 
lish the alleged contract, just as he 
has failed to prove his FLSA claim.”— 
Gentile v. Holly Corporation, 40 LABor 
Cases § 66,735. 





RECOGNITION AND ORGANIZATIONAL PICKETING UNDER 
AMENDMENTS TO THE TAFT-HARTLEY ACT— 


Continued from page 738 





There are other questions that can 
be asked about organizational and 
recognition picketing under Section 
8(b)(7), and still more questions will 
arise as the section is applied to new 
and novel situations. All these ques- 
tions must await the elucidating 
process of litigation, as Justice Frank- 
furter would say, for final and author- 
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itative answers. Meanwhile, as 
practitioners in the field of labor law, 
we can and should aid the process by 
being industrious and inventive in 
developing and advocating our own 
answers. We will thereby fulfill what 
I deem to be the true role of a lawyer, 
namely, to mold rather than merely 
to find the law. [The End] 
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Meetings of Labor Men 


Northern Minnesota Industrial Re- 
lations Conference.—The University 
of Minnesota Industrial Relations Cen- 
ter will present its annual Northern 
Minnesota Industrial Relations Con- 
ference at the Coates Hotel in Virginia, 
Minnesota, October 20 and 21. For 
more information, contact Herbert G. 
Heneman, Industrial Relations Cen- 
ter, University of Minnesota, Minne- 
apolis 14, Minnesota. 


International Association of Ma- 
chinists.—The Grand Lodge Conven- 
tion of the International Association 
of Machinists will be held September 
6 at Kiel Auditorium in St. Louis, 
Missouri. Convention headquarters 
will be the Hotel Sheraton-Jefferson. 


Labor Disputes as a Bar 
to Unemployment Compensation 
State laws that bar laborers who are 
unemployed because of labor disputes 
trom receiving compensation are al- 
most all variations on the same theme. 
In all 50 states, a worker who is 
unemployed because of work stoppage 
arising out of a labor dispute is dis- 
qualified from receiving unemployment 
compensation. Almost all of the dis- 
qualification statutes work from the 
same basic concept. A typical statute 
disqualifies an individual for benefits 
“(flor any week with respect to which 
the [State Unempioyment] Commis- 
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sion finds that his total or partial 
unemployment is due to a stoppage 
of work which exists because of a 
labor dispute at the factory, establish- 
ment, or other premises at which he 
is or was last employed.” 

Using this as a basis, most states 
modify the disqualification in various 
Seventeen states specify that 
“active 


ways. 
the labor dispute must be in 
progress” to disqualify the employee 
for benefits. A great majority of the 
states (43) stipulate that an employee 
will not be disqualified if “he is not 
participating, financing, aiding, abet- 
ting, or directly interested in the labor 
dispute, and he does not belong 
to a grade or class of workers of 
which there were members 
; participating in or directly in- 
terested in the strike.” 

In nine states, lockouts are excluded 
from the definition of labor disputes 
for the purposes of unemployment 
compensation. In these states, em- 
ployees locked out by an employer 
are eligible for full compensation. 
Several large industrial states—Penn- 
sylvania, Ohio, Minnesota, West Vir- 
ginia—are included in this group. 

Another common modification of 
the disqualification statutes allows 
compensation to ex-employees who 
worked in separate branches of the 
same place of business, and are not 
directly affected by the labor dispute. 
A typical statute reads: “If, in any 
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case, separate branches of work, which 
are commonly conducted as separate 
businesses in separate premises, are 
conducted in separate departments of 
the same premises, each such depart- 
ment will be deemed to be a separate 
factory, establishment, or other prem- 
ises.” This rule is law in 31 states. 
3elow is a table of the law in all 
50 states and the District of Columbia. 





Active Direct 


State Progress 


Alabama * 


Alaska 


Arizona 


Arkansas 


California 
Colorado 


Connecticut 


Delaware 


District of 
Columbia 


Florida 
Georgia 
Hawait 
Idaho 
Illinois 


Indiana 


Lockouts 
Participation Excepted 


The disqualification law for any state 
can be determined by referring to the 
modifications of the basic law indi- 
cated in this table. Each major head- 
ing indicates a common provision in 
the disqualification law. When a spe- 
cific state has incorporated one of 
these provisions in its law, it has 
been noted with an asterisk in the 
appropriate column. 


Separate 


Branches Comment 


Employer must con- 
form to existing law 
and agreements.' 


Employer must con- 
form to existing law 
and agreements.* 


Employer must con- 
form to existing law 
and agreements.’ 


Lockout must result 
from employer seek- 
ing benefits. 


No specific require- 
ments for disqualifi- 
cation. 


Sympathy strikes also 
excluded from cover- 
age. 
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Separate 
Branches 


Active Direct Lockouts 
State Progress Participation Excepted 


Iowa 2g * 


Kansas 


Kentucky 


Louisiana 
Maine 
Maryland 


Massachusetts 


Michigan 


Minnesota 


Mississippi 


Missouri 


Montana 


Nebraska 
Nevada 


New Hampshire ? 


{ 


New Jersey 
New Mexico 


New York ? 


Rank and File 


Comment 


Employer must re- 
port dispute to dis- 


qualify. 


Involuntary unem- 
ployment during nego- 
tiation excepted. 


Employer must re- 
port dispute. Sym- 
pathy strikes ex- 
cluded. 


Resignation and no- 
tice of new job ends 
disqualification when 
sent to employer. 


Disqualification ends 
upon new employ- 
ment for 2 weeks. 


Employer must con- 
form to existing law 
and agreements.’ 


Disqualification ends 
f 


if stoppage continues 
2 weeks after end of 
dispute. 


Disqualification ends 
if dispute lasts over 
7 weeks. 
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Separate 
Branches 


Active Direct Lockouts 
State Progress Participation Excepted 


North Carolina * * 
North Dakota 

Ohio 

Oklahoma 


Oregon 


Pennsylvania 


Rhode Island 


South Carolina 
South Dakota 
Tennessee 


Texas 


Vermont 


Virginia 


Washington 
West Virginia 


Wisconsin 


Wyoming 


Comment 


Strike at other plant 
which indirectly causes 
stoppage affects dis- 
qualification. 


Disqualification ends 
after 6 weeks (plus 
legal waiting period). 


Strike at other plant 
which indirectly causes 
stoppage effects dis- 


qualification. 


Employer must con- 
form to existing law 
and agreements.’ 


Strike at other plant 
which indirectly causes 
stoppage effects dis- 
qualification. 


Employer must con- 
form to existing law 
and agreements.’ 





*Employer must conform to existing law and agreements. An employee is not 
disqualified for benefits if a labor dispute is caused by an employer violating fair labor 


standards acts or the existing collective bargaining agreements. 


*An unemployed worker in New York is disqualified for benefits if his unem- 
ployment is due to a labor dispute. Disqualification ceases either when the dispute 
ends or seven weeks from the commencement of the dispute. The seven-week dis- 
qualification is automatic, and new employment or proof that the employee is not 
directly interested in the dispute do not end the disqualification. 
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In Future Issues... 


Alcoholism.—A scheduled article by University of lowa Professor 
Walter L. Daykin approaches the problem of alcoholism in industry 
from a new tack. The article is concerned with the treatment of the 
drinking worker by the NLRB and the arbitrators. In discharging an 
employee for the use of alcoholic beverage, an employer must apply 
specific rules intelligently, nondiscriminatorily and reasonably, or he 
will run afoul of the NLRB. The burden of proof that alcohol actually 
interferes with an employee’s performance is on the employer, and 
rules of conduct cannot be used to interfere with or regulate the 
private lives of employees. The most generally followed rule-of-thumb 
in arbitration of discharge for alcoholism is that alcohol cannot be used 
as a pretext for discharge when the dismissal is actually for other 
causes, such as union activity. 


Railroads: Then and Now.—Mutual and voluntary agreement by 
employers and employees brought about the mutually satisfying Rail- 
way Labor Act of 1926. The recent Supreme Court decision in the 
Telegraphers case directs attention to the importance of mutual and 
voluntary agreement in the railroad industry today. A first-time con- 
tributor, Frank J. Murphy, S. J., analyzes the 1926 agreement in a 
scheduled article, pointing out that the problems of reaching agree- 
ment at that time offer some pertinent suggestions for the railroad 
industry in the present dispute. 


Wrongful Discharge—Two employees, discharged in violation of 
their seniority rights, recently brought action for damages against 
their employer, contending that they were entitled to back pay from 
the date of discharge until the date of reinstatement. The circuit court 
hearing the case ruled against this claim, instructing the jury that the 
plaintiffs were only entitled to back pay from the date of discharge 
to the termination date of the current collective bargaining agreement. 
George Rose, an Indianapolis attorney, discusses the incorrectness of 
this decision in an article scheduled for future publication. 


Enfranchising Nonunion Members.—-\When employment is condi- 
tional upon union membership, the Taft-Hartley Act provides that 
no employee may be discharged or denied a job because his union 
membership is terminated arbitrarily by the union. A scheduled article 
shows that the objectives expressed in Section 2 of the 1959 amend- 
ments and the duty of fair representation laid down in the Steele case 
combine to dictate that employees who are represented by a trade 
union, and who wish to join that union, must be entitled to vote for 
union officials who influence collective bargaining negotiations on 
behalf of employees—unless it can be shown that membership in the 
union is denied those employees for some legitimate union purpose. 
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